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EDITORIAL

The pubiication of Amity Law Review which was started in the year 2000 has
boen maintaining & high standard. Flowever, due to reasons beyond our control
the publicativn had Lo be stopped for sometime. With the current issue, we are
resuming the publication and we are confident that the same wilf serve as a ready
reference for the legal fratemity.

Promation of guality legal scholarship, which has been found to be declining over
the past few ycars, is the need of the hour. Recently, there have heen debates
regarding the role played by Jegal scholarship and its relevance in judicial decision
making, in other jurisdictions. {ver cenmiries, this discipline has undergone drastic
changes and is stiff in transition. In the Jate 19th and early 2dth centuries, when
decizion making was viewed as a seientific and deductive process, the discipline
was perceived as 4 coherent and self contained one for guiding proper adjudication
of cases. The eomtcnt of the legal scholarship as well as legal curriculum underwent
a change in carly 20th century with the influence of sociological school which
advocated for refiance on social science marerials as well for rendering more just
and hamane decisions. Later, in 19307, the legal arena witnessed the srowth of
the legat realism. These changes and today’s globalised world have morphed the
traditional doctrinal approach to law to an interdisciplinary one. At the same time,
coniemporary legal scholarship is largely enticised as lacking association between
the tegat academia and legat protession.

Amity Law Revicw is an attcmpt 1o add to the tegal scholarship in Indta a flavour
of interdisciplinary approach and to bridge the gap between the legal academia
and legal profession. Towards that end, the Journal has tried to assimilate articles
written both by academicians and practicing lawyers, at the same time being
interdisciplinary.

1t is hoped that Journal will continue to present interesting and challenging
contemporary lcgal issues to our readers. Our csteemed readers are requested to
provide their suppon to this venture. Your views and suggestions about the Journal
are most welcome,

rof. M. K. Balachapdran



INSTITUTIONAL REFORMS IN INDIAN HIGHER EDUCATION
Prof. (Dr.) N. R. Madhava Menon”

Higher education has been the subject of inquiry of a variety of cxpert
committecs m the recent past. The occasion was a series of complaints
frem varions quarters in respect of limited access, declining quality, cross
comimercialisation, lack of innovation and excessive interference by multiple
regulators. The report of the committees found merit in the complaints and
recommended many radical institutional and management reforms which were
awiiting the atiention of Government for quite some time,

Current Decade - A Torning Point in Higher Education

2009 marked aturning point in educational reforms in several respects. The Right
to Edncation Actcameto be cnacted after a great deal of deliberation between the
(entre and the States which assured cvery child free and compulsory education
up to 14 years. A Government with & comfortable majority ju Parliament
headed by a Scholar-Prime Minister, who liberalised the economy a decade
carlier, and a reformist education minister who steered the scicnce-technology
agenda in the previous government, came to assume office heralding change.
The fruits of hberalisation resulting in sustained economic growth unaftected
by the financial meftdowsn m the West, in a sense, reduced resistance of forces
inimical to change in the higher education sector. The advent of the knowledge
ceonomy and the demand for tramed professionals, coupled with remumeration
comparable to that in developed countries, inspired the youth to take advantage
ol emenzing opportunities by seeking higher qualifications. This, in tum, led
to privale cducational entreprencurs and venture capitalists turning to higher
education. The result has been the establishment of a number of professicnal
scheols and universitics in the private sector across the eQuntry, some under
pubhe-private partnership. The Ministry of [uman Resource Development of
the Central {iovernment announced its policy to enhance the gross enrolment
to higher educational instilutions from the present 12 percent to 30 percent

“Iir. Radhakrizhnan Chair on Parliamentary Stodics; Member, Task Force on Re-struciuing
Higher {lducation, Government of 1miy,




by 2020, This necessitated ushering in new policy initiatives and partnerships
which arg now being packaged in the form of six different picecs of logislation
presently under consideration of the [ndian Parliament.

Pre-legislative Consultation and Independest Task Foree in Policy
Development

Ome aspect of Indian politics and sovernance deserve (o be noted at the oulset.
Given the federal nature of the polity and the division of powers between the
{'entral and the State (jovernments, particularly in respect of “Education’, the
managemend of the reform initiatives may face hiceups, difficull to predict at
present. Different States are ruled by difterent political parties and the Centre
by a epalition of parties, some of which have conflicting interests in managing
the transition. Anticipating possible resistance, the Central Ministry cleverly
changed the usual course of bureaucratic policy planning and gave the task to
a Task Foree of independent experts drawn from higher cducation which was
asked to consult all stakeholders inchiding the State (Govemnments in drawing
up the legislative proposals based on cxpert committes recormmendations.
Mearly a vear-long consultation in several rounds not only helped to bring
about a law with the widest possible support incorporating vicws of State
Governments, but also resulied in educating the civil society of the content of
the new hirher education law and its implications. In this sense, the task was
half done even before the adoption of the enactment by the Parliament.

The Existing System of Multipic Regulators

While the Constitution keeps “BEducation, meludimg technical education,
medical education and universities ... as a Concurrent Subject (meaning,
therchry, that States smd the Centre can both have comeurrerd powers to
legislate on it}, Entry 66 of the Union List gives exclusive jurisdiction to
the Central Government to legislate for purposes of “co-ordination and
determination of standards in institutions for higher education or research and
scicnlific and technical insiitulions™. n cxoreise of these powers, the Central
{iovernment established the University (iranis Commission as an overarching
body to maintain standards and co-ordinate activities of higher educational
institutions.

In eourse of time, several independent professional councils were set up under
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slatutes to promote and regulate aress of technical and professional education.
There arc over a dozen of them functipning at present, regnlating segments
of lgher education. Finally, an All India Council for Technical Education
was also set up to control institutions imparting technical and management
education. A Distance Education Cowneil was also added to regulate distance
sdncation instititions and courscs. Besides all these national level regulators
of higher education, universitics are fupctionmg under statites enacted by
State or Central legislatures which provide a self-regulatory framework with
varying degrecs of (Government involvement, The complaint has been that
the Vice-Chaneellors of universilics and Directors of institutions of higher
education spend most of their time negotiating with these mulliple regulators
leaving littlc time to plan and develop teaching and research in their respective
institutions.

The National Commission on Higher Education 2nd Research

A major reform proposed by the National Commission for 1ligher Education
and Research Bill, 20090, is tp restore the autonomy of higher educational
mstilutions by integrating and unifying the regulatory function in a single
apex hody to be calicd the National {‘ommission for Higher Education and
Rescarch (NCIIER). NCHOTER is conceived more as a facilitator than as a
regulator and whiversities arc expocted o act as responsible self-regulating
bodics accountable to the laws, the Constitution and the world of scholarship.

Omnce the HER Bill is adopted and notified, the existing statmes under which
universities (unction are snpposed to be amended suitably to confer mponomy
and to demand accountabihty from all institutions of higher lcaming and
rescarch. In fact, establishing new universities will become much easier as it i5
the NCIHERs fimction to facilitate the process and gnaraniee their autonomy.
[nternal governance structurcs of existing universities and instittions
of higher education may have to wndergo changes to lef awtonomy and
accountability become a living reality to every unit of the wmiversity system,
Instead of licensing-inspection-and-confre] mechanism, the new arrangement
of autopomy with accountability will be based on disclosure-verification cum
anthentication sysiem. The treatment of Statc universities differently from
('entral universities wilf gradually disappear and all universitics will stand or
perish on their own performance and credibility. With norm-based funding and



bleck grants from Governments, universities will be able 10 plan utilisation
of resources they consider best and aitract resources from oulside, thereby,
reducing dependence on Government funding alonc. Publie-private pariuership
wikl assume greater significance under the new regime and institytiong will get
cstablished under the Societies Registration Act or the Companies Act as well.
In all thesc changes the key *manira’ will be autonomy with accountability of
higher educational institutions.

The NCHER is a body independent of Government consisting of scholars of
eminence and standing in the field of academics and research with proven
capacity for wsttiution building and govemance of institutions of higher
learning. it will have an advisory body called the *Collegium of Scholars’ to
recommend poheies and strategies to promote academic cxecllence in different
ficlds of knowledge. A General Council comprising the representatives of
stakcholders ineluding State Governments will direct the Commission through
its recommendations for the proper discharge of its functions. The NCTIER will
have as many Uxpert (Groups as nceded In different fields of higher education
for co-ordinating activities and functions. With the help of the Collegium, the
NCHER will maintain a ‘Directory of Academics for Leadership Positions’
from which universitics are free to select Vice-{Chancellors and {directors off
institutes.

There are twor impoettant subsidiary bodigs of NCLLER under independent
managements to undertake collaters! functions of the Commission. The
‘Buoard for Rescarch Promotion and lunovation® is to recommend measures
for promoting and facilitating research in jnstitutions of higher learming and
lo suggest measores for its fonding. The “Higher Education Financia) Scrvices
Corporation’ is to be & company with its own Board of Dircctors charged
with the responsibility of disbursing grants as per the normis [aid down by the
NCHER. With the establishment of NCHER, the existing regulatory hodies
will be divested of their regulatory functions and the professional couneils will
be looking aftter matters related to professional practice only, Their assistance,
of course, will be sought by NCUER for preseribing standards for profiessional
practice for higher educational institutions.

Issues of Access and Expansion of the Hisher Educalion Sector

Available data indicate massive increase in demand for universily education
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in [ndia which is likely to continue in the next fow decades. Meanwhile, in the
short run, the National Knowledge Commission has advised the Government
tor increase the number of coliepes and universities at least three times {60,000
colleges and 1304 yniversities) by 2015 in order fo provide access to 20 percent
of the eligible popalation. Governmenis will have to nocessarily seek private
investment in higher education if these objects arc to he achieved. Already
Indian private imvestment in higher education has substantially increased
in recent years which is expected to grow in a biz way once the new legal
architecture envisaged under the proposed laws is put in place.

Meanwhile, the Central Government seems to have adopted a two-fold approach
t0 meet the increasing demand for university and technical education from
Indian and foreign students. Firstly, the technology-aided distance educalion
programmes are being strengthened and streambined to maintain quality and
spread of distance mode Jeamning across disciplines. Socondly, participation
of foreign educational service providers is being encouraged by liberalising
the restrictions and sending the message how it is mutuaily beneficially and
economicaily atiractive to invest in higher education in India.

A New Foreign Education Providers’ Law

The Forcign Lducational Institutiens (Regnlation of Bniry and Operations)
Iall, 2070 is intended to Facilitate cutry and operation of foreign universities
and institutions imparting higher cdueation, inclhiding, technical and medical
education and to award degrees and diplomas by them. Any foreisn educational
institotion can scck rccognition lrom the Central Government and offer
cducation comparable to the standards laid down hy the proposed National
Commission on Higher Edocation and Rescarch. 'Fhe Govermment will have
power o withdraw recognition if' a foreign educational institution violates the
provisions of the proposed legislation,

There are certain conditions laid down in respect of the quality of prograrmmes
olfered in India by a foreign edocation provider and the use of income from
corpus fund (of ot less than 50 crore rupecs) and investment of surplus in
eenerating revenue ig its Indian operations, The quality of corriculum, methods
of imparting cdueation and the faculty emploved Lo impart education should
he comparable to those offered by it to students enrolled in its main campus
in the home country. The surplus income generated in Indian operations is o
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be invested for the growth and development of the educational institutions
established by the foreign education provider in India. Disputes and penaltics
under the Act shall be adjudicated in India by the National Educatianal Trihunal
proposed under a different legislation.

The current policy on private participation m higher cducation 15 ons
of acceplance and promotion, though, with some restrictions 1o provent
commercialisation. The policy would favour ploughing back surplus revenues
for rrowth and development of educationsl instintions. In the past there has
been cases of privale institutions indulging in unfair practices, like, charging
capitation fez for admission, not issuing reccipls for moneys reccived, Jow
quality delivery of edncation services after making tall claims through
mislcading advortiscments, cte. The courts have intervened at the stance of
aggrieved students and the (lovernment has now come forward with an unfair
practices law for educational institutions which will be applicable to foreign
cducational services providers as well.

Onality Control in Higher Education: National Accreditation Regnlatory
Authority

A mandatory assessment and accreditation through transparent and informed
eaternal review process 15 accepled as effective means of qoality assorancs
in higher education. This would require a large number of competent and
rchable accrediting agencies to be recognized, monitored and audited for
professionalism and  integrity through an independent but accoumtable
institutional mechanism with statutory backing,

The Mational Accreditation Regulatory Authority for Hisher Educational
Institutions Bill, 2010, provides for the establishment of such a stattory
athority toregister, regulate 3nd audit the functioning of acereditation agencics.
It is expected that a large nomber of internationally repnted accreditation
apencics wlll be secking business in India undex the aow regme. The recogmised
accrediiation agencies would be invested with the responsibility of accrediting
higher educational institutions and programmes conducted therein, These
agencics would accredit institutions and programmes through transparent
preweesses. The assessment would include physical infrastructure, human
resources (including faculty), administration, course curticuia, admissiom
and assessment procedures and govemance structures of the institution. Such
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a mechanism, it is hoped, would find aceeptability among peer group of
mternational accredilation bodies, necessary for student and teacher mobility
and institutional collaborations within and across borders.

Qnualiiy {onixol through Prohibition of Unfair Practices in Educational
Institutions

With unprocedented growth in higher education in recent years especially in
technical and medical education Jarpely through private participation, there
has been a spurt of complaints regarding collection of donations and capitation
fee, not issning reccipts therefor, making false claims through prospectus
and misicading advertisements, poor guality of education, appointment of
unquakificd persons as faculty, cic. U'vurts have Interyencd on many occasions
and have given remedics in proved cases of unfair practices. In the absence
of a law on the suhject, Governmenial action through the University {rants
Comrigsion or the All Indiz Council for Technical Education has been slow
and ineflective to curh the malaise. Recently, the Central Government had to
supercede the Medical Council of India through an (rdinance when it found
that the Regulator itself was privy 1o some of these unfair practices.

It is in the above conlext that an educational malpractices iaw is being enacted
under the title “The Prohibition of Unfair Practices in Technical Educational
Institutions, Medical Educational Institutions and Universities Bill, 20107,
Whlle the policy remains to give autonomy to instititions of higher cducation
and research, the Bill proposcs 10 curb adoption of unfair practices by misusing
autonomy with a view to protect the interests of students and others in higher
education.

The Bill prohibits accepiance of fees or charges not declared in the prospectus
for admission or admitling students otherwise than throuph an cnirance test
where such test is required by law for admizsion. Publication of prospectus
is mandatory. Jt also prohibits misleading advertisements not based on ficts.
Money collected in violation may be confiscated ard monetary penalties
imposed on offending institutions.

Fast Track Adjudication of Educaticnal Disputes

Litigation involving students, teachers, employess mnd managements of



aniversities and research institutions linger long in the court system and
sometimes, adversely affect studies @nd academic calendars of institutions of
higher education. With the stcady growth of such institutions there is indeed
a large volume of fitigation awaiting disposal at all levels of the judiciary.
As part of the current package of educational reforms, Government found
it expedicnt to institute separate set of educational tribunals at National and
State leve! to adjudicate on the cntire gamnt of disputes that arise in the higher
education system through a fast track, speedy and professional arrangement.
Reform of institutional structure for educational disputes adjudication is what
is eontcmplated by the Educational Tribunals Bill, 20140,

The State Educational ‘I'ibunal, consisting of a Chairperson and two members,
will have jurisdiction on service matters of teachers and employees of higher
educational institutions, on matiers relating to affiliation to universities and use
of unfair practices prohibited under law by higher educational institutions. The
Chatperson is 10 be 4 sitling or retired judge of a High Court and members
1o be Vice-( hancellors or Chief Secretarics or such other persons who have
adeyquate knowledge of higher education and edncational administration.

‘L he National Educational Tribunal consisting of a Chairperson and upto eight
other members shall exercise jurisdiction on disputes between any higher
educational wstitution and any appropriate statutory regulatory authority, any
reference made to it by Statutory Regulatory Awthorities and any inter-State
disputes relating to affiliation. The Chairpersen of the National Tribunal is to he
a sitting or retired Supreme Count Judge. Among the members, two have to be
Judicial Mermbers, three shall be Academic Mombers and three Administrative
Members who are or have been a Seorctary to the Government of lndia of of
equivalent rank.

Penalty for failure to comply with the orders of the Tribumal includes
imprisonment for a term which may extend to three years, or with fine which
may extend to ten lakh rupees, or both. Chief Judicial Magistrates alone shalltry
the offences and (hat too onky on a complaint imade by the officer authorized by
{he National Educational Tribumal or 2 Stale Tiducational Tribunal, as the case
may be. Procecdings before the Tribunals are declared judicial proceedings.
Frivolous or vexatious complaints can not unly be dismissed, bnt the Tribunal
can impose costs on the applicant up to 50,060 rupecs to be paid to the opposite



party, as may be specificd in the order. The jurisdiction of civil courts on the
speeified educational disputes is barred under the Rilt.

Push for Innovation and Competitive Excellence on a (Global Scale

Om top of all these legislative initiatives, the Central Government have also
conceived a Bill for establishment ot Iniversities for Innovation “which would
be at the fount of making India the global knowledge hub and set benehmarks
for cxcellence for other instlitutions of higher Jeaminy through promoting
synergics betwoen teaching and rescarch”™. The ohject is to encouraye world-
class institutions constantly stretching the existing boundaries of knowledge,
attracting outstandiug faculty and students and susiaining s spirit of free
inquiry. The expectation is thal ideas will emerge, a new work culture will
develop and mnovation will be triggered if ereative minds are assembled and
a conducive academic environment is created.

The [nnovation Universities, which the Governtuent itselt will establish with
adcyuate funding, will have total Ireedom to pursuc teaching and research.
Under 3 Memorandum of Agreement with the Central (Government each
University for Innovation will have a separate Board of Governors and internal
governaner structures which the university considers appropniate. Mt is (o be
a not-for-profit legal entity which can retam title to the intellectual property
generated under notification {o (Government. Rule making is with the Board
ot Governors and not with (overnment as in conventional universitics. 1t
wlll set standards much higher than the benchmarks laid for other universities
bry the NCHER/UGC and will have froedom to employ the best of minds on

negoliated terms.
Conchasion

Higher education secnario in India is in for radical changes in the very near
fizture. A ncw legal architecture is taking shape and the Government has
shown indications to altow austonomy with accountability t universities and
institutions of higher education. 1n the pext 10 t0 15 years, India will be the
world’s largest education peovider with a student population which will be at
least 34} percent more than China. The challengc is to leverage the strengths
and hamess the opportunitics.



ROADSHOW FILMS PTY. LTD. v. #iNET LIMITED: AN INDIAN
STANDPOINT ON SECONDARY LIABILITY OF COPYRIGHT
INFRINGEMENT ON THE INTERNET

Latha B Nair®
Abstract

Sceondary liability of intemnet intermedlanics (or copyright intringement by
their users is on¢ of the most debated issues in global copyright circles loday.
Despite speeilic provisions in their copyright legislation by countries like the
USA and Australia, their judicial precedents teach that the finding of secondary
liability on intermediaries is subjective and fact oriented. Though the Indian
Copyright Act, 1957, is technology nentral, it suffers from lack of puidelines
on such issucs. India is vet to amend its eopytight law to provide for secondary
liability for copyright infringement by intermediaries. Further, the same is still
an untested issue hetore the Indian judiciary. 1o that backdrop, this article
examines the decigion of the Federal Court of Australia in Roadshow Filmy
Py Lid . iiNet Limited and attempts to reach a finding of the issves raised
therein in the [ndian context. In conelusion, the article finds that the provisions
of the Indian Copytight Act, 1957, as they exist are madequate in armiving at a
fair and halanced lnding on such 13sues and that absent a specific provision n
the said Act, the courts must look not only at judicial precedents elsewhere and
hut alse take guidance from the WIPQ Inicrnet Treatics.

katroduction

In the good old days, wrters, arlisls and musicians created works to purely
satisly their passion and were contented with the fame and recognition that
followed. This situation began to change with the amrival of the printing press
in the 15* century following which the British Parliament was constrained
to enact the Statute of Anne in 1709 as “An Act for the Encouragement of
Learning, by vesting the Copies of Printed Books in the Authors or purchasers

* Partner, K55 Pactners, (iurgaot.
| See, = hitp:Henwikipedia orgfwikiStane of Anoe= (Visted on W-1-20113,
2 See, - httpeiforne eopyrighthistory com/anne.htm] = { Visited on 30-1-2011).
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of such Copies, during the Times therein mentioned™. The preamble of the
Act bore testimony of the circumstances that attended its enactment:

“Whercas Printers, Bookscllers, and other Persons, have of late
Irequently taken the liberty of Printing, Reprinting, and Publishing,
or causing 1o be Printed, Reprinted, and Published Books, and other
Writings, without the Consent of the Authors or Proprictors of such
Bocks and Writings, to their very great Defriment, and too often to
the Ruin of them and their Families: For Preventing thercfore such
Practices for the future, and for the Encouragerment of Learned Men to
Compose and Write uselul Books:™

Not surprisingly, it was the increasing incidents of infringement of copyrighted
works that led to the enactment of this statute in an offort to protect the authors
thereof. 1t is, however, inferesting to note that, while enactiny the statute, the
legislators of the [irst copyright statute in the world took into consideration
both direct and indirect acts of copyright infringement caused through the
printing press which replicated or copied the works. Indeed, the jovrncy
from the printing press to the ubiguitous internet was a long onc, interspersed
with numerous technological developments. Copyright law, in gencral, also
has been making efforts to kecp up with the developments in this journey.
Howcver, the advent of the infernet in the 1990s and the unparallieled easc
of replication and dissemination of works that followed without the need for
hwnan intervention necessitated some additional legal standards slobally for
the determination of liability of copyright infringement on the internet. The
WIP() Copynght Treaty (WOC'T) and the WIPC} Phonograms and Performances
Treaty (WPPT), popularly referred to as the *“WIP(Q) Internet Treaties’, were
bomn out of this necessity.

Although, the jurisprudence on mamy aspects of intellechial property
infrmgement on the internet around the world has been evolving over the last
twu decades, there are still differing judicial views on the various challenges
posed by the intermel. Of particular interest i3 the cvolving jurisprudence
on the aspect ol copyright intringement Hability on social networking sites
arising oul of nser gencrated content (UGCY, While Facehook and Twitter are
cxamples of social networking sites where peeple put up their profiles and
network with other people and sharc content, UG is, simply pul, content
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generated ou the imternct by users of a particnlar internet service and may
consist of both copyrighted and non-copydghted works. Though, mest social
networking sites prohibit yploading of copyrighted works, UGC that infringe
copyright has, in the recent times, become the bane for many a copyright
owner around the zlobe and has raised the issue as to the exient of liability of
copyright infringement on the part of the soeial networking sites which act as
an intermedhiary on the intermet,

It this context, two cases, one in Ausiralia and ancsther in USA, gamered keen
attention by copyright owners, social networking sifes, intermediatics, media,
academicians and copyright enthusiasis alike. These cases were, Roadshow
Films Pty Ltd v, iiNee Limited® (hereinafier, “the Roadshow case™) and Flacom
Faternational Ine. v. Youtube [nc (hereinafter “the Facom case”) respectively.
Whiile the Federal Court of Australia rendered its judgment on February 4, 2010,
i1 the Rogdshow case, the Upited States District Court of Southern Disirict of
New York issued the judgment in the Fiecom case on June 23, 2010,

This article attempis # study the findings in the Roadshow case regarding
secondary copyright infringement liability on the internet and to apply it in the
context of the exient of liability for secondary copyright infringement of social
networking sites under the indian Copyright Act, 1957 (hereinafter, ‘the Indian
Act™. Prior 1o coming 10 a conclusion of secondary copyright infringement in
a given case, primary copyright infringement would have to be cstablished. At
the time of wriling this article, Indian courts have not had an occasion to decide
a case involving sceondary copyright liability ansing out of an inltingement
oecurring on the internet.

Roadshow Case: Facts, lssues and Findings Regarding Authorisation
Leading to Sceondary Liability

In the 20 plus pages judgment in the much tweeted or twittcred Rowddsforw
case, Justice Cowdroy of the Federal Court of Anstralia provided a five
page summary of the same in which he stated as follows: *“The result of
this proceeding will disappoint the applicants. The evidence establishes that

3 Roadshow Fifmr P Lid v BNed Limited {Mo. 3), 12000] FUA 24,

4 Viacom Intemational Inc., Comedy Partness, Country Music Teicvision Ine, Paramount
Pictures O orporation and Black Enlertainment Tetevision LLC (07 Chv. 2103 (LLS)] Unit-
ed Statez Digtrict Conrt, Southem Dhistmct of Wew Yook,
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copyright infringement of the applicants’ films is oceurring on 2 large scale,
and { infer that such infringements are occurting worldwide. However, such
fact does not necessitate or compel, and can never necessitate or compel, a
finding of authorisation, merely because it is fell that *something must he
done’ to stop the infTingements

The said quote is perhaps a reflection of the judieial predicament not merely
in Australia, hut globaliy, while deciding issues of sccondary copyright
intringement liability of internet intermediaries where there is overwliclming
cvidence of primary eopyright infringemem by users of the intermediary’s
SETVICES,

Fely

The facts leading te the Roadshow case involved 34 plaintiffs representing
major motion picture studios, both in Australia and USA, wlio sued iiNet, the
third largest ISP in Australia. Besides the 34 plaintiffs, the Australian Federation
against Copyright Thell {AFACT), who was not a party to the proceedings,
played a central role in the case in the colicction of evidence on hehalf of the
plaintifls, most of whom were members of AFACT. While the cxact nature
of the relationship between the plaiutiffs and AFACT was not clear, it was
cstablished that its members provide its budget and decide on its business plan
as to what investigations and activities AFACT would undertake.

AFACT employed a company known as DetecNet to investigate copyright
infringement occurring by mcans of a poer to peer (p2p) system known as
the BitTorrent protocol used by subscribers and users of GiNct™s services.
The information rcgarding infringement obtained from these investigations
was then forwarded to fiNet with a demand that 1iNet take action to stop the
infringements occurring. While the measures that AFACT wanted iiNet to take
in respect of these demands were never precise or elucidated in the demand
letters, the evidence during the trial indicated that AFACT wished iiNet to send
a warning to the subscriber who was allegedly infringing and if such warning
was nol heeded to, AFACT intended that iiNet suspend the internct service
of that subscriber. Fven after that if the subscriber remained uncooperative,
termination of the internet service was sought as the ultimate sanction, Further,

5 Supran, 3, pama. 19
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ihe plaintitfs also suggested that iiNct should block certain websites.
BitTorrent Protocol

In order to appreciate the issue of authorization leading to secondary Liability
for copyright infringement, it i3 esscntial to understand how the BitTorrent
protocol works. The BitTorrent protocol i essentially a schemc for a highly
efficient and decentralized means of distributing data across the internet.
Unlike the traditional model of data distribution wherein the computer that
has the data sends it to the computer that requested it, the BitTorrent protocol
works on a p2p basis whereby all the computers seeking the data participate in
the distribution of iL. The BitTorrent protocol has throe parts to it pamely, the
LiiTorrent chient, the torrent file and the racker.

The BitTorrent client is a computer program or software which allows a person
to access rroups of computers sharing a particular torrent file. These mroups
of computers are known as ‘swarms’ and each computet in a swarm is known
as a ‘peer’. The BitTorrent elient can have ne operation by mself as it needs to
be provided with information in order to tulfill its role, which comes from a
dorrent file.

The .lorrent file contains only the information necessary for the BitTorrent
client to contact and parlicipate in a swarm. In other words, while the .torrent
file contains the name of the file sought, the size of the file, the hash valuc of
the filc, the hash value of the pieces uf the file and location of the racker, it
has no underlying data of a film or felevision program. The BitTorrent protocol
operates by breaking up large files into smaller parts and in order to ensure that
cach piece is received cormuetly and that the data is not comupted, the BitTorrent
client consults (he hash values for each piecc. A hash value i3 2 means of
converling a large amount of data into smaller valuc. In other words, a hash
fonctions as an identifier of data. Tlence when a BitTomrent client receives a
picee of the tile from another peer in the swanm, it checks that the picce hash of
the piece is identicat to the piece hash for thal piece in the torrent file. If # 13,
the B3itTorrent client knows that the picee is the correct piece and was comectly
received. I it is not, it is discarded and the requested picee is sought again.

Tracker is a computer program on & server made available for contact by
RitTorrenl clients by means of a Universal Resource Locator (URL) or a
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website. Tracker monitors the particular swarm to which it is attached and
momtors the [P addresses of pecrs in the swarm.

Justice Cowdroy poclically described the file being shared in the swarm as ihe
trcasure, the BitTorrent client as the ship, the tomrent file as the treasure map
and the racker as the wise old man that needs to he consulied to anderstand
the treasure map.

lssies

The plaintiffs songht declarations that iiNet had infringed the copyright
in the films in question by avthorizing the making in Australia of copies
of, and by authonzing the communication in Australia to the public of, the
whole or a substantial part of those films without the licensc of the plaintiffs.
The main issues that arose for consideration were, (a) whether there was
prunary infrimgement of copyright by iiNet users and (b} wlhicther the primary
infringements were authorised by the defendant, iiNet. While examining the
issucs, it is important to hear In mind that the Bif Torrent protoco] is not owned
by or controiled hy iiNet, the defendant herein. Nor did the plainiitts make the
owner of Ri{Torrenl protocol a party to these proceedings.

Case Law and Fivdingy

As for the first issue, namely whether there was primary copyright infringement,
the Court examined several witnesses of AFACT aud DetectNet as well as those
of the defendant, iiNet. Ilaving examined the witnesses, the Court accepted
that copyrght snbsisied in %6 identified films and that the plaintiffs had the
right to bring the action for copyright infringement against the defendant.
Court also noted the fact that iiNet conceded that there have becn primary
infringements committed by iiNet users. It is sigmificant to state here that the
evidence adduced in the case pointed to only those nfringements occurring by
way of use of BitTorrent sysiem by fiNet users.

Based on the evidence adduced by both the parties, the Clourt found that 1iNet
vsers have made available online, electronieally transmiited and made copies
of the plaintiffs” 86 identified ilms withowt license of the plamtiffs. Having
found that the plaintiffs have proven primary infringement on the part of

o Laiversity of New South Bldes v, Moorbawse & Another (19751 133 CLR L.
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iiNet users, the next task of the Court was to examine if iiNet, the defendant,
conld be said to have anthorised the acts of infringement by its vsers. In that
inguiry, the Court relied upon some of the Australian precedents that dealt with
“amthorisation’. OF particular significance was the Moorhouse case® which
deall with the issuc of ‘means of infringement”. In addition to Moorhause, the
Court also dealt with the cases of Kazaa” and Cooper®.

Moorhouse is an oft-referred to judgment n cases mvolving secondary
copyright infringement liability. Decided in the year 1973, it considered the
factual circumsiznce relating to coin-operated photocopiers provided by
the University of New South Wales in its library and secondary liabilily for
copyright infringement by the University. One Mr. Brennan copied a shon
story out of a specific copyrighted work and, at first instance, it was found
that although Mr. Brennan infringed copyright in the work, the 1Iniversity
had not suthorised the same. On appeal, the appellate court reversed the said
finding. The main points of rcasoning by the appellate court in Moarheuse are
summarised as follows:

»  (ne could not be said to authorise the infringement of copyright unless
one had some perwer to prevent it;

« While indifference could lead to authorisation, authorisation required
a meatal element such that it would nat be found where one was
inactive and did not know or have reason to know that infringements

Were OCourring;

e A person who had under his control the means by which an
infringement may be committed and who made it available to other
persons knowing, or having reasen to suspeet, that it was likely to be
used for the purpose of committing an infringement, and omitting to
take Teaschable steps to limit its use to legit:mate purposes, would
authorise any infringement which resulted from its use;

« llence, means, knowledge and control were all that were necessary
constitute a finding of authorisation;

7 mversal Muvic Australio Py, Lid and Cffers v. Sharmor Licewse Holdings Lid & Utfrers,
{2003} 65 PR 234,
8 Liwiversal Music dustralio Pry Lad avd Others v. Cooper & Others, (20053 150FCR 1.
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s Therole of*reasonable steps’ was to take anthorizng conduct, ora situation
which conld be authorizing infiingement, o of that context, and thereby
render what would otherwise be infringing conduct non-infringing;

=  Autherisation eould be found in situations where an express permission
or invitation was extended to do the act comprised in the copyrizht or
where such a permission or Invitation may be implled.

Unlike Moorbouse which was decided in the context of infringemenis cceurming
in brick and mortar environment, the decisions in Kazaa and Cooper concerned
infringements occurring on the internet and these decistons werc 1ssued in the
year 2005, much subscguent to the decision in Moorhouse.

Kuzaq dealt with the tssue of copyright infringement Liabillty arising owt of
a p2p file sharing software which allowed users to search for and obtain files
contained in the computers of others on the system, The Court [vand that the
defendants, who were respongible for the creation and maintenance of the
Kuzua system had authorised the infringement because the evidence showed
that thcy had the technical means to prevent or at least substantially reduee the
nunber of in(rmgements which were occurring by the use of the Kaze system
bt did not prevent the infringements to protect their financial intercsts.

Cooper concerned the operalien of a highly structured and user-friendly
wehsite crealed by Mr. Cooper which contained hyper links to other websites
Or Temote servers contammng music files. A person who visited Mr. Cooper’s
website, therefore, was provided with the means to quickly and easily download
eopyright infringing musie files. The Court in Cooper, found that the website
was intended and desipned for copyright infringement and was the means for
mfringement. Further, the Court found the intemet Scrvice Provider (15P)
which hosted the website in Cooper had the power to prevent infringemonts
occurming by Mr. Cooper’s website by refusing to continue to host it, but did
not do so.

In the light of Mpaorhouse, Kazaa and Cooper, the Court analysed the concept
of authorisation and found that the findings ol authorisation in all these cases
were predicated on a finding that the particular autheriser was the person who
provided the “means’ of infringemend, and that the analysis of considerations
relevant to authorization such as knowledge and powcr to prevent were
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predicated upon the mitial finding that the ‘means’ of infringement had heen
provided by the authoriser. Considering Moorhouse to be the foundation of the
contemporary law of authorization in Australia, the (Court divided the cases that
followed Aoorhouse into “technology cases® and *APRA cases’. Technology
cases were Kuzaa, Cooper and the Roadshow case and APRA cases were
Metro® and Jain™. Court observed that while both lechnology cases and APRA
cases followed the Moorkowse principles, they were factually distinct.

In Metro and Jain the plaintiff, APRA or the Ausiralasian Performing rights
Association Limited, which owned the performance righis to a vast majority
ol music sued the respective defendants, Mctro on George Pty Limited and
M. Jain, who had owned or controlled the premises in which live music was
performed in public. The context of these two cases went beyond Moorhouse
because it would have been far easier to use a copier in a llbrary in a way that
did not infringe copyright than it would be 10 use a live music venue in a way
that did not infringe APRA’s performance rights. In both the cases, secondary
copyright lizbility on the defendants was cstablished. In Jain, it was held by
the Court that Mr. Jain had the power to control what music was played at the
tavern and also to determine whether a license from APRA would be applied
for. In Mesro, it was Tound that the promoters had nol obtained the licenses
Trum APRA and Metro knew about it.

The Court found that the decisions in the “technology cases™ displayed the
requirement for the avthoriser to have provided the means of infringement even
more clearly. Court pointed out that it was important to distinguish between
the provision of a necessary precondition to infringement occurning and the
provision of the actual means of infringement. In the Moorhouse case, the
mere provision of a photocopier was not the “means” of infringement; rather
it was only the “means’ of infringement in the particular context in which the
infringements occurred. {Mher preconditions existed, such as the supply of
power and the physical premises in which the infringements oceurred and the
presence of each of these factors was a precondition for the infringemenls Lo
oceur but, the Court found that, that did nol necessarily lead 1o the conclusion

O Adwsiralgsim Performine Righty Asociation Lid v. Mera on Goorge Py Limited & € thers,
{2004) 61 TFR 57,
W0 Austrafasion Porformine Rishis 4sociotion Lid v Jain, (1990) 26b FCR 53.
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that a person who individually provided each of those proconditions could
equally be found to have autherised the infringemenis. While the provision of
nternet by iiNet was a necessary precondition for the infringements to occur,
intemat was nol the means of infringement. The Court, then went on 0 hold
that the use of the BitTorrent system as a whole was not just 3 precondition
to infringement and thal il was in a very real sense, the “means” by which
the plaintiffs’ copyrnight was heing infringed because even the evidence filcd
in the case did not point to infringement occurring other than by way of the
use of BitTorrent system. In short, the Court found that, absent the BitTorrent
system, the imfringements could not have occurred because the infiinging iiNet
nsers must scek out 4 BitToment client and must seck out .torrent files related
10 Infringing materials themselves and in doing so, they were provided with
no assistance from iiNcl. Hence, it was not 1iNet, but rather the it Torrent
system as a whole which is the ‘means’ by which the plaintiffs’ copyrizht was
being intringed. While it was comrect that absent the internet scrvice of iiNet,
the infringements could not have faken place, il was equally true that more
than an internet connection was reguired to effect the infringements, namely,
the BiiToreent system over which iiNetl had no control. In addition, the Courd
made the following observations on authorisation:

¢ {me could not have said to have the power 1o prevent infringement if
the step to be taken to prevent the infringement was not a reasonable
step in the circumstances.

= Consequently, theonly relevant power iiNet had to prevent infringement
was 10 warn and thon terminate/ suspend s subscribers™ accounts
based on the AFACT notices.

* The warning and lennination of subscriber accounts on the basis of
AFACT notices was not a reasonable slep nor would it constitule
relevant power on the part of iiNet to prevent the infMngements trom
VCCUITINg,

= Further, though termunation of accounts would stop infringement,
i would do much more and in the circumstances it would not be
reasonable. Consequently, waming and termmination/ suspension did
not relevantly constitute a power to prevent infringement on the part
of liNet.
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=  While there was a relationship between iiNet and its users who were
infringing, such relationship itself did not persvade the Court that iiNet
was authoriang the inlbngements of the 1iNct users

s Tt would be very difficult to make a finding of authorisation al the level
ol knowledgee alone. Whils iiNet had general knowledge of copyright
infringement commitied by its vsers or knowledge thal in{tingement
was likely to occur on its facilities, at such a level of abstraction 1t
was very difficult to act ou such knowledge in any meaningful way.
In other words, the mere knowledge or the power to prevent was not,
ipse [acto, authorisalion.

s There was only 2 legal prohibition on doing an act comprised in the
copyright without the heense of the owner or exclusive licensee of that
copyright or authorizing another to do that copyright infringing act.
Consequently, merely being indifferent or inactive in the knowledge
that copynghi inltingemenl was occutring cannot poasibly constitute
suthorisation.

=  Finally, the ('ourt did mest ind that iiNet approved or sasctioned or even
countenanced the copyright infringement by fiNet users as all those
ternus iniplled a sense of offieial approval or favour of the infringements
which oceur and such approval or favour could not be found.

An Indian Standpoini

Secondary copyright liability for infringeinent occurming on the internet is still
an umtested position before the Indian judiciary. India has the largest movie
industry in the world and alse has a large number of its population, young
and old, hizhly active on social networking sites and other similar platforms
sharing UJGC. Often such UGC consists of ilm music 2nd audio visual clippings
from films, uploaded and posted on such websites by these users. Like the
plaintiffs in the Roadshow casce, the first impression on gecing such rampant
infringement by users of a particular social networking site would always be
that the wehsite owner must be held liable for infringement of copyrizhi as the
samc was happening on his site_ llowever, the Roadshow case suggests that
careful consideration has to he given while identifying a defendant in such
cases. Justice C'owdroy stated in the judgement as follows:
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“It is unfortunate that the outcome of the Court’s findings is thal the
applicanis will continue to have their copyright infringed. However, the
[aukt lies with the applicauts for choosing the wrong respondent. The
current respondent does not stand in the way of the applicants pursing
those who have directly infringed their copyright nor in the way of
the applicanis pursing any of the constituent parts of the BiiTorrent
system for authorisalion. This decision in no way forecloses the
applicants pursuing those other avenucs to obtain a suilable remedy.
The existence of infringeinent of copyright, however regrettably

extensive, can never compel 2 finding of authorzation ”

(Ime issue thal arises in such cases is whether to sue the owner of the websiie
or the users thereof. Or should afl those who played a part in the ehain of
events thal led to the infringement be sued? For instance, i a particular social
nelworking site is found 1o have UGC that violates third party copyright,
hesides the owner of the social networking site, should liability he cast on
the inlermet service provider who helped access the social networking sile as
well as the cyber café which provided the computers to the users with internet
enahled lerminals? What abowl the users of the sile who uploaded the content?
Casting hability on all the relevant players in the chain of events leading up
to infringement in such a case would be akin to casting liability for copyright
infrimgement caused by the lessee of a shop premises jua mega mall consisting:
of hundreds of other shops, on the owner of the mall as well as the owner of
the shop m question who leased &t to the infringer. What, therefore, are the
prnciples of copyright that should apply in such situations under the Indian
law 1 impose liability on the owner of the website in quesiion?

[t would be relevant iu this context to quote from one of the earlics! cases in
the Uniled States of America that paved the way for enactment of the Digital
Miliennium Copyright Act (DMCA) which deals with copyrighl infringeinent
liability on the intemmet'®, The short question that came up for consideration in

the case of Religions Technology Center v. Neteom (n-Line Services Inc ')

11 Roodshow Films Pov. Lad « iRer Bimsted (o, 30, [20101 FUCA 24, po 134,

12 Sce, < hop:/fdigital-law-online.info/misc/HRep 105-55 1 pt] pdf- (Visited on 2-2-20113 for
the report of the: 115 1Touse Representatives being H. Rept. 105-551, Part 1, pp, 24-25.

13 907 F. Supp. 1361,



decided in 1995 by the Northern District Cowrt of Califormia was whether the
operator of a bulletin board service {BBS) and an Infernet acccss provider
that allowed the B3S to reach the [nternel, should be liable for copyright
intfringement commiticd by a subseriber of the BBS. The Court found as
[ollows:

... Although the Internet consisis of many differenl computers
networked togethet, some ol which may contain infringing files, it
does not make sensc 10 hold the operator of each computer habic as an
infringer merely becanse his or her compuicr is binked to 2 compuler
with an infringing file. It would be especially mappropnaie 1o hold
liable a service that acts more [ike a conduit, in other words, one thal
does not liself keep an archive of files for more than a short duration.
Finding such a service liable would invelve an unrcasonably hrow!
comsiruction of poblic distribution and display rights. No purpose
would be served by holding liable those who have no ability to control
the information to which their subseribers have access, even though
they might be in some senge helping to achieve the Inicrnei’s automatic
“puhlic distribution™ and the users’ “public” display of tiles.”"

At the time the said case was decided by the Districl Court of the Nerhem
District of California, there was no cnablimg {egislation in the United States of
America that deall with copyright infriugement liability issues on (he internet.
Indian courts, it faced with such issues, would be in a similar predicament 1o
ait in judaement of such issues without any specific ensbling provisions under
the [ndian Act regarding copyright infringeinent Nability on the internct.

Provisions on Secordary Copyright Infringement Liability undor the fdiem

aned Australian Laws

The Roadshow case sheds some light on the factors that would deteninine the
liabitity of wehsite owners in such situations. While attempting to apply the
facts of the Roadshow case to the Indian iepal scenario, it would be mstructive
o understand the Avstralian legal provisions governing secondary copyright
mfringement liability occurring on the internct under the Copyright Act, [968
{hercinalier, ‘the Australian Act’), as well as the comesponding provisions

14 Roendsfrow Fifms Phe L4, v, BiNg! Limited (Mo 3y, 20100 FOA 24, para, 22,
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under the Indizn Act.

Section 101 of the Ausiralian Act that deals with infringement and section (1215
that deals with liability of carriage service providers are reproduced helow:

“10L. Infringerncnl by doing acts comprised in copyright

{1} Subject te 1his Acl, a copyright subsisting by virtuc of this Part
13 infringed by a person who, nol being the owner of the copyrisit, and
withowt the license of the owner of the copyrisht, does in Australia,
or authoriscs the doing in Avstralia of, any act comprised in the

copyriEht.

{ LA} Indetermining, for the purposcs of subsection (1), whether or
n0d a person has authorised the doing in Australia of any aet comprised
in a copyrighl subsisting by vinue of this Part without the license of
the owner of the copyright, the matters that must be taken into account
include the followmg:

(a) the extent (il any) of the persen’s power to prevent
the doing of lhe act concerned;

(b} the nature of any relationship existing hetween the
person and the person who did he act concerned;

(¢) wliether the person took any other reasonable sieps
1o prevent or avoid the doing of the act, incloding whether the person
complied with any relevant industry codes of practice.

I12E - A person (including a camier or carriage service provider)
who provides facilities for making, or facilitating the making of, a
communication 18 not taken to have authorised any infringement of
copyright m an andjo-visual item merely because another person uses
the facililies so provided to do something fthe right to do which is
included m the copyright.”

While the Indian Act has no provisions dealing with the liability of carriage
service providers or internet serviee providers, Secition 51 thereof provides for
both primary and secondary liability for copyright infringement. Scetion 51
reads as follows:

I
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“51. When copyrighi infringed  Copyright iu a work shall be deemed
10 he infringed—

{a) when any person, without a license granted by the owner of the
copyright or the Registrar oI Copyrights under this Act or in
contravention of the eonditions of a license so granted or of any
eondition imposed by a competent authority under this Aet

1. does anything, the cxelusive right to do which is hy his Act
conferred upon the owner of the copyrighi, of

ii. permits for protit any place to be used for the communication
of the work to the public where sucli commumication
constitutes an infringement of the eopyright in the work,
unless he was not aware and had no reasonable ground for
helieving that sucli commumication to the public would be

an infringement of copyright; or

[Provided that nothing in sub clause (iv) shall apply to the import of one
copy of any work, for the privatc and domestie use of the importer]

Explanation - For the purposes of this section, the reproduction
of a literary, dramatic, musical or artistic work in the form of a
cinemalograph film shall be deemed to he an “infringmng copy™.

A reading of Section 51(a} (i) unambiguousty conveys that lack of knowledge
{that infringement is being committed) plays no role in primary infringement
cases. Liahiiity for secondary copyright infringement is deak with under
Scetion S1{a}ii) which nses the words, “permits for profit any place io he
used for the commumication of the work™. Even though the Indian Act has no
specilic provisions dealing with the liability of internct service providers, it
may be said to be technology neutral in its language®. The words, “any place™
under this section could, therefore, be construed to include even the internet.

15 Fuor imstamee, the delnition of “wommuonication to the public® aoder Scction 2{1F) reads as
followa:

24




Furtber, though section [4 of the Indian Act" that cxplains the ‘meaning of
copytight” in respect of cach catcrory of the works protected therein uses the
word, ‘authorise’, section 5](a)(ii) has left out the said word while defining
copyright infringement and has instead used the word “permit’.

Sccondary lability for copyright infningement under Section 5[{a)(ii),
therefore, hinges on proof of three aspects, namely, (i) permission by a persou
10 use the premises for communication of the work for a profit, (i1) knowledge
on the part of such person that the coinmunication of the work w the public
constiluled copyright infringement and (ili) presence of reasonable gronnds
for helicving that such communication constituted infringemeni.

In compariscn, the language ¢m sccondary copyright infringement liability
under subsection (1A) of Section 10] of the Australian Act is strikingly
clearer than those under Section 51(a¥ii} of the Indian Act. Apart from using
the spectfe word “authorise’, Section 10I{1A) of the Australian Act mves a
non-exbanstive list of factors to be taken into account to determine whether
there was autherization in a given simation. interestingly, despile such specific
guidelines and scope for broader interpretation of authorization appearing
in the lanpuage of Section 101(1A) of the Australian Act, it look the Court
meticulous discussions of nearly 200 pages on the Australian copyrighi
Junsprudence to armive al its findings.

Imterpretution of Section 5 1{alii} of the Indian Aot in the Factual Matrix of
the Roadshow Case

If ihe secondary copyright infoingement liability issne vis-a-vig siVer were o
be raised bofore an Indian court, the challenge would be to amive at a finding
againsi the lack of precedents, absence of provisions under the Indian Acl

(I} ‘communicatiun to the public’ means making any work availabte for boing seen or
besrd or vlherwise cojoyed by the public dircctly or by any means of display or diffusion
oiher than by issuing copics of such work regardless of whether any member of the public
actually sees, bears or otherwise enjoys the work 50 made available.
Explanation  For the purposes of this elanse, communication throuyh satellite or cable or
any other means of simultansous communication to more than e houschold or place of
rosidence wncloding residenial rowms of amy hote] or hostel shall be deemed o e com-
municalion b the peblic.”

16 Section 14 yeads: “Meaning of copyrght  For the parposes ofthis Act, “copynighl”™ means
the exclusive dght sukjoct to the provisions of this Act, w do or authorize the doing of my
of the following acts in respect of 2 work of any suthstantial part thereol, namely--., ™

%



regarding liability of internet intermediaries, such as, iiNet in such situations
and the lack of details or guidclines for determination of secondary copyright
infringement lizbility in the statule.

The three aspects of seeondary copyright infringement liability under Seclion
51{a)(ii} discussed ahove wouald have to be considered in any such case by
an Indian court. Applying the first of sach aspects, it is to be examined if
iiNet permitted its users to communicate the plaintiffs’ works for a profit. It
is relevant to consider here that by merely permitting its nsers 1o aceess the
internet usiny its services, iiNet could not be said to have permiticd 11 users
to communicate the plaintiffs” works to the public. While it is true that nNet
did receive moncy from its vsers for internet connections, the additional tactor
that enahled any communication on the internet of the plaimiffs’ works by
these users was the BilTorrent protocol. Absent the BitTorrent protocol (which
was deseribed by the Federal Court of Australia as the “means” for committing
infringement), the communivation of the plaintiffs” works could not have taken
place on the intemnct. 1n other words, what was granied by iiNcl 10 its users was
a mere permission o pse the ‘premiscs’ (which in this case was the internet)
as opposcd 10 a permission to use the premizes for communication of the work
for a profit, tt wonld, therefore, emerge that the first criterion thal is to be
satisfied for armiving at a finding of secondary copyright infringement under
the Indian Act has not been satisfied.

As repards the second and the thied aspects, namely, knowledge that the
communication of the work to the public constiluted copyright infringement
and presence of rcasonable gounds for believing that such commanication
constituted infringement, respectively, the ngnage of Section 51{aKii) requircs
close consideration. The language used is, “unless he was nol awarc and had no
reasomable ground for believing”. While the tirst part of the sentence is abont
actual knowledge, the second part deals with constructive or niplied knowledge
that such commumication would constitirte infringement. The use of the word “and’
instead or “or’ raises the issue whether a plaintiff who proved actua] knowledge
should also establish constrctive knewledze. Tracing the legislative history of the
seetion, the language of the Indian Act was mosily bormrewed lrom the Copyright
Act, 1956, of the United Kingdom. A comparison of the language of scetion
51{aXii} of the lndian Act with section 5 of the UK Act of 1956 would reveal the
substantial similarity between the two. Scetion 5 is reproduced below:
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“(5) The copyright in a Literary, dramatic or musical work is also
infringed by any person who permits a place of public entertainment to
be used for a performance in pablic of the work, where the performance
constilutes an mfringement of the copyright in the work:

Provided that this subscetion shal] not apply ina case where the person
penimitting the place 10 be 50 vscd

{a) was not aware, and had no reasonable groands for suspecting, that
the performance wonid be an inftingement of the copyTight, or

{h) gavc the permission gratuilously, or for a consideration which was
only nominal or {if more than nominal) did not excoed a reasonable
cstimate of the expenses 1o be incurred by him in consequence of the
use of the place for the performanceThough in the 1988 amendment,
the UK Act removed the “and” and replaced it with ‘or*!’, (he language
olthe Indian Act remaincd the same over the years despite amendments
1o the copyright law in 1983, 1984, 1992, 1994 and ]1999. However,

17 Scc, the amended UK Act, 1985, 55, 25 and 26 5. 25 Secondary inftingement: pernting
use of premises for mfringing performance { 1) Wher: the copyrisht i 2 literary, dramatic
or musical work is infringed by a perfonnane at 4 place of public entertainment, any: per-
som whe garve pemiission for that place to he used for the performance is also liable for the
inffingement unless when he pave permission he belicved o teasonablc prounds that the
performamec weanld sl intringe copyeght. (23 In this section “place of public suiertain-
ment” includes premises which are oceapied mainky for other purposes g are trom time
to tme made availzble for hire for the purposes of public entertainment.

5. 26 Secondary infringement: provision of apparatus Tor infringing performance. o

{1} Whete copyright in a work is infringed by a public performance of the wark, or by the
Playing o showing of the work in public, by means of apparaius for

{a) playing soumd recordings,

{b) showing tilms, or

(c} receiving visval imapcs or sounds tonveyed by electronic means,

the follewing persens are also liablks for the infingement.

{2} A person wha supplicd the appasatus, or any substamiial part of it, is lable or the
infiingement il when be supplicd the apparaius or part

{4} he knew ot had reason i believe that the apparaius was likely to be so used #s to -
innge copyright, or

{h) m the case ol wpparatus whese nonmal use involves o public perfarmance, playing ot
showing, he did not believe on reasonable grounds that it woutd not be 50 used as to in-
(tinge copyright.

(3) An oceupicr of premises whe gave pormission for the apparatus to be broughi onto the
promuses is liable for the infrmpoment iF when e gave permission he know or had reagen
to belicye thal the apparatus was likely o be 50 wsed as 1o infringe copyright.

27



it conld oot have been the intention of the legislators that a plaintiff
must establish both actual and constructive knowledge for eslablishing
secondary liability as it places an unduly heavy burden on a plaintitt
and shows seme sort of lenicney towards a defendant. Further, such an
interpretation would not be in alignment with the judicial interpretation
of the requirement of knowledge in snch cases.”

Recently, the United Siates District Court, Soutbern Disirict New York had the
oceasion fo interpret the stalulory phrascs “actual knowledge that the material
or an activity using the material on the system or network is infringing™ and
“facls or eircumstances from which infringing activity is apparent” under the
MO A in the Viacom casc'®, While interpreting the same, the Court went into
the legislative history that led to the enactment of the DMCA and observed
that the legislative history suggested that by limiting the liability of internet
service providers, the efficicnicy of the intermet would continue 1o improve and
the varicty and quality of services on the inlernct would continue to cxpand".
11 is relevant to quete from the observations of the Court from the said roling
as iollows:

“The tenor of the foresoing provisions is that the phrases “actual
knowledge that the malerial or an activity” is infringing and “facts or
circumstances” indicating infringing activity, describe knowledge of
specific and identifiable infringements of particular individual items.
Merc knowledge of prevalence of sueh activity in general is not
enongh. That is consistent with an area of the law devoled to protection
of distinctive individual works, not of librarics. To let knowledge of a
generalized practice of infringement in the industry, or of a prochivity
of users to post infringing materials, impose responsihility on service
providers to discover which of their users® postimgs infringe a copyright
{sic) would contravene the structure and opération of the DMCA ™ *

While deciding the Roudshor case, the Federal CCourt of Australia also held
that it would be very difficalt to make a finding of authorisation al the level

18 Sepran.d
19 Swpra n. 4, p. 8, cited from the LS Senate (ommittee on the Judieiary repord, 5. Rep. No.
105-190 (1958).

A Suprend,p 1
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of knowledge alone and pointed out that the general knowledge possessed hy
iNet of the copyright infringement commilted by its users or knowledge that
infringement was likely to occur on its facilities was in the abstract and that it
was very difficult 10 act on such knowledge in any meaningf] way. The line
of “Technology cases’ as classitied by the Federal Court of Australia in that
case displayed the requirement for the authoriser to have provided the means
of infringement even morc clearly.

Clearly, there is no judicial guidance under the Indian Act for an inlerpretation
of the degree of knowledge that is required in such cases. An Indian court
addressing sueh issues must, therefore, not only look af the evolving glohal
jurisprudence on the issue, but also look at the global standards laid down by
the WIPQ Internet treaties. Tt is relevant 1o quote from the Agreed Statement 1o
Article 8" of the WIPO Copyright Treaty in this context as follows:

"Il 15 understood that the mere provision of physical fecilities for
enabling or making a communication docs not in itself amopnt
o communication within the meaning of this Trealy or the Beme
Convention... ™.

Whilc 1here is no obligation on india to amend its laws to conform 1o the WIPO
Internet Treatics even before its accession to these treaties, Indian courts, as
and when required to decide a law suil raising such issues could consider all
the above aspects.

Lastly, the faw relating 1o copyright in India is curremly under consideration
for amendment. Some provisions have been proposcd in the Copyright
Amendment Bill, 2810, as to amend Section 52 of the current A<l o include
certain zcts not amounting to infringement so as o caver on-line copyizht
infringement liability. The sections arc reproduced as follows

I WOT, Anticle 8 reads: “Rtight of Communication @ the Public -Without prejudive 1o the
provisions ol Articles 11(0)), 1A TNi) and (7). 1lter( i ¥ii), [ Wiy and 14hix1) of the
Beme Convention, authors of literary and antistic works shall enjoy the exclusive tight of
authoriings any communication 1 the public of their works, by wire or wizeless means, e
cluding the making availablc to the public of their works in such a way thal menabers ol the
puliiic may access these works fram a place and at 2 time mdividuatiy chosen by them.™

17 See, - Wtpcifeewwwipodnt = (Visited on 2-2-20110

23 S, = hutp:feopyright. covinDocuments opyright AmendmentBill20 10.pdf | Visited on
2-2-2011).
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“{b} The transient and incidental storage of a work or performance
purely in the fechmical process of electronic transmission of
communication o the public;

{c) Transienl and incidental storage of a work or performance for the
purpase of providing electronic links, acecss or integration, where such
links, access of integration has not been expressly prohibited by the
right holder, unless the person responsible is aware of has reasonable
grounds for believing that such storage is of an infringing copy.

Provided that if the persen responsible for the storge of a copy,
on a comphaint from which any person has been prevented, he may
roquire such person to produce an erder within fourleen days from the
competent court for the continued prevention of such sterage:™

Sadly, the proposed amendments do not deal with the specific issue of liability
of intermediarics in clearer language as found in the Ausiralian Act. A review
ot the proposed amendments compels one to comment that the same are mote
oriented lowards ecmpowering authers though ostensibly the amendments
arc meant to conform to the WIPG [nternet Treatics. Looking al nuances
involved in on-line copytight infringement Liability and the necd to preserve
the cfficiency of the internet by limiting the Liability of the service providers,
it is hoped that the amendments would incorporate detailed and unambiguous
language io address such issues. This would also equip the Tndian judiciary for
a fair and balanced consideration of the issues involved.
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ALL INDIA BAR EXAMINATION - FACTS, REALITY AND THE LAW

Joba Yarghese*
Absiract

The Bar Council of India has gone ahead with the All India Bar Examination
(AIBE), despite opposition from g wide section of law students and lawyers.
While the resulls of the first AIBE, where onky 71.3% of the applicanis were
able to clear the test, justifies the objective ol the AIBL 10 bring standardisation
in the quality of legal professionals, there are a Iot of issucs surrounding the
AIBE, including, the manner in which it is conducted and the legal provisions
enabling sucli & step. This article examines the legal position regarding the
AIBE conducted by the Bar Council of India, in the light of the previous
decisions of the Hon ble Supreme Court in this regard,

Introduction

When the Bar Council of India (BCT) propased au AH India Bar Examination
{AIBE) to test the standards of new cntrants to the legal profession, the
move was opposed by a wide scction of the students and advocates!. The
stated aim of the AIBE is to Improve the quality of the fresh entrants to legal
profession. Despite the opposition from various quarters, BCI has gone ahead
and conducted the AIBE in 45 centres across the country. While the resuits of
AIBL, shows that there is much lacking in the quality of legal education in the
country, since only 71.3% of the advocates enrolled for the examination could
pass the basie iest, the questions regarding competeney of BCT to conduct such
a test on an all India basis remains disputed, and the matter is pending fina)
decision of the Court.

Au examination of the history of die lepal profession would reveal that a
threshold test bas been adopted on several occassions to ensure the quaiity of

* Assislant Professor, Government Law {'ollege, Kozhikode, Komfa-673012,
1 Sec, Ffian Express, March 7, 2011, available at < hitpeiAarwrw. Indiamex press.com/news/
Bar-raised—[xam-a-success/ 7586621 { Visited on 5-5-2011).

2 Available a1 -hitp:fwwwbarcouncilofindia.orgwp-comtentruplaads 201 1/43/R esultl e
Lails pdf= { Visited on 5-5-2011).



entrants to this noble profession. A comparative analysis would further reveal
that such a qualitative examination is alrcady in vogue in many countries,
the prominent among them being USA. Ilowever, despile the usefulness and
value addition sueh a test would bring to the legal profession, the questions
of propriety and legality of the AIBE needs 10 be examiucd in the light of the
exisling sigtwtory provisions in [ndia.

History of Bar Examination

Historically, the leeal profession developed from the gwlds that were a
fashion in the early 14* and 15% eentury England®. Henee, as in the case of
any other professional body that developed during the period, in the initial
years, admission to the bar was stricily based on peer recognition and
reeommendation®. lowever, this soon beeame misused, and the courts took
over the responsibility of admitting persons to the bar, with the rationale that
the integrity and competeney of practiclng attomeys directly affect the quality
of justice dispensed. In order to test the knowledge of the new entrant to the
lega) profession, the courts began asking some questions before letting him
appear beforc the court. Perhaps, the first formalised bar examination for
atmission to legal profession was ereated in USA’.

Li54

Wliilc it was the responsibility of the individual states to detenmine the
standards of admission to legal profession in each state, LIl 1428, the general
rend was to repose the duty of determining the competency of new entrants to
the legal profession to expericneed attorneys.® This led to an elitist bar, which

3 SusanG. Munch ef. «f , Moximiving Low Firm Profilabiliog: Hiving, Trafning aad Develop-
ing Productive Lawyers, ALM Properties Inc. New York, 1991, . 50.11; also see, < httpaf
www,jrank.org/history/pages/75 34/lcgal-profession.html ™ [ Visited on 28-7-201),

4  Richard A. Pasncr, Cuercoming Law, Harvard University Press, 1T5A, 1995, p. 39,

5 Inthe Slate of Delaware, o formal Bar Examination for admission into the Tepal profossion
was crcated as carly as 1763, available at = bttp:/flawbeain comfwikiBar Fxamination =
| Visited on 19-7-2010).

6 See, ~http:/lawhrain comfwikiBar Examination> (Visited on 19-7-H110% Thas trudition
predates the 1.8, {onstitmion by more than. six centurics, when English courts rovermed
who would be allowed to practice law.

7 Sirict miles devcloped by lawycrs at that thne typically roquired an individual to vbtan a
collepe degree and work several years as ap altorney’s apprenties before being admitied
to the practice of taw. Bewause attorncys controlied who would get spprenticeships, the
peneral pubilic percelved the system ax catermy to the clite.
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would admit only a highly qualified person belonging to respectable families.”
It would be intercsting to note that HIl 1860 only 9 states in USA requited any
form of legal education to be admitted to the bar.

Post 1828, when the elcetion of Andrew fackson as President of USA marked
the dechine of elitist trends, State legislatures divested the attormey’s of the
authority granted to them for admission into Bar and took over control of Bar
Examination standards making it far Iess siringent and far less exclnsive. Puring
this period, the opportunities to study law increased, and the way of articleship
in law, for entry into legal profession became redundant. Organisatious Tike
American Bar Association (ABA) and American Association of Law Schools
{AALS) that were founded during the period encomaged tougher bar admission
standards including the requirement that afl bar candidates complete a written
examunation which is to be used to assess their fitness to practice law. In USA,
after 1880°s, beginning with New ITampshire, States began to set up Central
Boards of Bar Examiners within their respective territories. Originally, these
Central Boards were conducting oral examinations, but by 1958, most of
these buards had introduced written tests. In 1958, ABA along with AALS
developed a Code of Recommended Standards for Bar Examinations®. Since
193(’s, Natonal Conference of Bar Examiners (NCBE), which is a not for
profit organisation, has been working towards attaining uniformity in the
standards for admission to iegal profession and in the mode of conducting the
bar exammation. In 2010, the NCBIE has proposed a Uniform Bar Examination
{UBT). It is expected that by 2011 most states in USA would switcli over to
UBE.

Il we take a closer look at the origin of bar examination, it can be seen that the
har examination n UTSA has come into vogue as a divestiture of courts power
to admit members o the bar.

United Kingdom

In UK, there was no formal examination conducted by a professional body
for entry nto the bar, there has always existed a bench mark professional
course. Nistorically legal profession in England is divided into solicitors and

3 Prof. Marpo Metli, “Passing the Bnr & Bocl History of Bar Examination Standards™,
available ar <htiptheww.law wise_edu/alumni/garsoylefarchives2 1 _Vearpoyle 21 1 2.
pdf= {Visitcd oo 20-7-2010).

¢ Bar Vocational Cowrse for Barristers and Lepal Practice Course for Solisitors.
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barmisters. Only those whe have eompleted professional trainings® conducted
by professional bodies responsible for admission inte the Iegal protession
in Tngland are allowed entry into the legal profession. Admission to these
professiousl trainings were restricted to those who have acquired a first degree
in law, and others must underge a one year qualifylng course culminating in
an exarnination called the CPE, or Common Profossional Examination) in the
core subjects of law hefors being eligible for the qualifying courses. Even after
qualitying, solicitors shouid complete at least one year training as a trainee
solicitor and barristers in a barmister’s chamber.

While it can be safely said that In England there i3 no general examination
that is an essential requirement for entry into Iegal profession, in order
to become barrister, the students have to pass a series of examiuations
known as Bar Vocational Course. Almost similar practice exists in Ireland,
which was till recenily a pari of England. Similarly, there is also Legal
Prectice Course [or salicitors. The responsibilily for condueting this
examination, was till recently was with the Law Sociery of England. Witli
the passing of Legal Services Act, 2007, this responsibility 1s vow vested
with independent regulatory authorities, which lias an over ali control over
the entry, discipllne and manazement of the legzal profession. !t

Bar Examination in (hher Countries

In the modemn period, while most of the countries have allowed law graduates
1o directly go for Iegal practice, some countries require a har examinaticn
for admission to the legal profession, Iike, USA, France, Brazil, Hungary,
Irsland, Philippines, Poland, etc. We wall examine below the requirements
m these couniries and the pattern of the test 10 understand the rationale and
methodology followed by the AIBE in a better manner

FRRIAY: |

In USA, sach State conducts its own bar examination, administered by 2
State Bar Licensing Apcncy, which 13 invariably an agency attached to the
judicial branch of the government. The organisation wiich is responsible for

1y Sec, vhitpfSwwwdlixcomdfeatmesub 2. him' = {Visited cn 20-7-2010},

11 Legal Services Act, 2007, 5. 20, dofincs approved regulators and relevamt approved repuls-
tors who shall be responsible for repulation of any activity desigmated as rescoved logal
activity.
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the bar examination varies from state to state- in some states the cxamiuation
is conducted by the Slate’s intermediate or Superior Court and in other
siates by the State Bar Associations, and there are also slates where the Bar
Examination is conducted by sub units of State Bar Associations. In some
cases, the integrated bar membership (ic., formal membership of an integrated
bar association, which is a public corporation eontrolled by judiciary) and the
admissions ageney are differcnt bodies. There is also a natiouwide testing
ageney, the National Conferenee of Bar Examiners {NCBE) whicli conducts
a nationwide ethics test called Multi State Professional Responsihility
Examination (MPRE}, which have now boen adopted by many sistes as an
essential requirement for passing the bar examipation'?.

I USA, standards of the bar examination in each state 15 detcrmined by
the agency which is conducting the examination, and there are generally no
nationwide standards for the test. Tlowever, generally, the bar examination
covers a number of legal topies which will be tested by either essay, multiple
clioice or a combiuation of essay and multiple choice questions. In many states
the test will be spread over two days, but there are also states where the bar
examination is a three day test.

Iu order to bring a sense of uniformity to the standards of admission to har
m varieus states, NCTI has intreduced the following tests wineli have been
adopted by mauy states in lieu of parts of the state tests and in others as an
additional requirement:

+ Multi-State Bar Examination (MBE), lirst formulated in 1972,
which is 2 standardised muitiple choice examination of about
200 guestions, testing & subjects wlncli are common in all US
territonics. The examination is divided iote two periods of three
hours each, one in the moming and ope in the afternooen, with 100
questions in each period.

= Multi-State Essay Examination (MEE), inireduced m 1988, is a
collection of 30-minute essay questions. Tlic MEE offers nine

(2 Nick Tovati, “The American Bar Examination™, availabe a1 <httpefswwwanmac ubiea-
reersfstadents-and-graduates/resources/guides/american-bar-caamination pdf-  (Visited
on 29-G7-200 0 alse ses <hupdion wikipedia otphaikiBar cxamination#]nited States >
{Visited om 20-07-20140).
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guestions per examination, and the State agency can choose six
questions trom the nine questions offered by NUBE.

« Multi-State Performance Test {MPT), first tested in 1997 to analyse
in a2 more realistic manner the measure of actual lawyerng skills
acquired by the lawyer. The candidate is presented with a stack
of documents representing a fictitious casce and is asked to draft
either a memorandum, motion or an opinion.

= Multi-State Professional Responsibility Examination {MPRE),
whick iz a &0-question, two-hour-and-five-minuic, multiple-
cholcr examination administered three limes each year.

2. Brazil

The Bar Examination in Brazil 13 adrinistered by Brazilan Bar Association,
named Ordem dos Advogados do Brasid, The exammation 18 divided mto two
stages, and the candidate can move to the second stage only after passing the
first. The first stage consists of 100 myuluple choice questions covering all the
subjects leamned at the University, out of which the candidate must scorc at
least 50% marks. Second stage consists of five essay questions, the claboration
of a motion or opinton decument of a chosen discipline (Administrative Law,
Civil Law, Commercial Law, Constitutional Law, Labour Law, Criminal Law,
or Tax Law, and their respectfive procedures), with a pass mark of 60%.

3. Hungary

In Hungary, after nine semesters of law school education, and passing a
state law cxamination, cvery prospoctive entrant to legal profession shonld
complete three years of clediship. The clorkship 15 completed by fiur special
oral and written examination", After completing the clerkship, the prospective
entrant to legal profession is also required to pass a har examination called
“Joui Szakvizsga”™, which can be translated as “Legal Profession Fxamination™.
The mles of Bar Examination are framed by a decree promulgated by Minister
of Justice. The Bar Exam is uniform and is not specialized in 1wngary and is
adminisicred by the Bar Examination (‘ommittee of the Ministry of Justice and
Law Enforcement. This exam is composed of three parts:

13 Ses, Website of ndapsst Bar Association, <hitp:/fewssbugyved kamara ho/attorneys
m hengary’= (Visited on 20-07-20101
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1. Part 1: Criminal Law, Criminal Procedural Law and Penal Law
2. Part 11z Civil Law, Civil Procedural T.aw and liconomic Law

3. Part T} Constifutionz] Law, Administrative Law and Law of the
Eoropean Unicn.

The eandrdates can seleel ong out ¢l the three arcas of a writtcn cxamination,
which will be four hour examination where the candidate has to drafting
a legal brief, decisien or Jegal opinion based on the question provided.
Further every candidate will have to appear for oral examination in all the
three argas before a three member panel of Bar Examination Committee.
The maximnm time period of passing bar cxamination is five years, after
which successful examination already taken will expire and the cntire test
will have to be repeated ™.

4. Frimce

In France, in order to enter into the bar schoolt, a prospective entrant have
to pass a specific examination, which can be undergone only aficr having
successfully finished first vear of Master of Law. After passing the CRPFA,
the students should cornpleie 18 moenths of internship and training on practical
aspects of lawyering and ethics, the prospective entrant to legal profession
should take a bar cxam knovwn as CATA', Doctors of Law, certain categories
of cruployees including professors and lecturers in law schools are exermpt
from taking CAPAY. For others, (APA consists of a practical examination of
five honrs of consultation followed by a pleading or other legal act, and oral
cxamination in any of the six topics' after three hour presentation, a further
oral examination on professional cthics and E1T law, a third oral examination
om any one of five modern languages other than French, a discussion about
twenty minutes with the beard from a report prepared hy the candidate
following courses previously made and submitted to the jury consisting of

14 dacta Pardavi, “Tepal Profession in Thmgany™, available at - hitpffewmwosce org/docu-
ments'odin 200002736501 en.pdft (Visited on 20-07-2010).

15 Called CREPA, ol du barmesu.

16 Certificat d"Aptitude & la Prolession dAvecat, sec <hipefwapedia mobifen'ieoal
educations#5 - | Visited on 20-0°7-2010)

17 5o <hupdfwarelerecomvioment. com/favocats htmb- { Visited on 29-07-2010).

18  An ol examinntion lasting 15 aoinuies after a three hour preparatioo covering ¢ vecord of
civil, commoercial, social, criminal, administrative or cotimumity lan,
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faculty members and tutors on the quality of work each candidate. The written
tests are on the tepics chosen by jury and oral examination is public. CAPA
18 issued by Ecole D¢ Formation Professionelle Des Barreaux De 1.a Dour IY
Appel Do Paris (literal translation as School of Vocational Bar Training For
the Court of Appeals in Paris)” Students are graded con a seale of 0-20 and to
qualify the students shonld at lcast gt a prade of 10 out of 2(

Bar exammation is an cssential requiremnent of entry into Icgal profession in
other countries like Philippines, Malaysia, Poland, etc.

An analysis of the tests conducted in various jurisdictions reveal some basic
characters about the bar examination:

{i) Testingisdoneto analyse the actual legal skills of the incumbent
lawyers and hence simple muliiple choice tests have given
way to a combination of multiple ehoice and essay questions,
in addition to practical apfitude tests m most jurisdictions.

{ii) Many countries where bar examination is in vogue has started
oral examinations to test inlerpersonal skills of the incumhent
laywyers,

{ili}  Practical aptitude tests in many jurisdiction relates to testing
the ability of student to understand, analyse and present given
data in a simulated environment.

(v} Bar examination in most of these countres 18 an elaborate
afiair, spread over two-three days.

(v} "Fhere is mininum pass mark requirement of not Tess than 5004
of marks in almost all these countries.

{vi) In most jurisdictions, conduct of the test has statutory backing
and iz conducted by specialised professional bodies.

Orverview of the Indian Position

In [3ritish India, the role of admitting qualificd persons to bar was vested with
the courts. Sinee in the initial days, no specific qnalifications were preseribed,

1% Sce, <hitpeifarrw.efb-panis.avocar fivprages fifcapaaspy = (Visitsd on 29-07-2010).
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the adrnission to the bar was adiinistered by the courts by pesr recognition and
personal interviewing. Formal legal cducation was not an essential or desirable
requirement, since till 1 855™ there was no formal kaw college in Tndia. During
the period from 1855 to 1957, the professional skills needed for a lawyer were
seldom identified and if onc aspired to do something higher in law, he conld go
to Engtand and join the Inns Court®. Even though Bar C'ouncil was established
in India in 1920°s they remained as almost a professional association and the
admission 1o the legal profession was still controlled by the judiciary.

Though the legal education during this peried produced some of the best
talents in socio-political ficld, includmg Mahatma Gandhi, it was gencrally felt
thet the legal educetion was not up to the international standards. Accordingly,
the Law Commission Reporl on Legal Education, 1958, recommended that
the practical training on the professional aspects of law be given by the Bar
Cowmeils. This was similar to the recommendation of the Bombay Legal
Education Committee, 1949, which said that if' a person after undergoing legal
education wishes to join the legal profession, he will have to take a practical
course in law to be imparted by professional bodies 1ike Bar Cooncil.

Under the Government of India Act, 19357, as well as under the Constitution
of India®, the Apex Court always retained the right to repulate the persons who
were entitled to appesr before them. The Supreme Court Rules®, framed under
the Constitutien of India, provides for a compulsory training for one year and
an examinalion thereafier for advocates to be registered as Advocate on record
before the Supreme Court of India. In india, 1n many States™, the ligh Court™s
conduet an interview before admitting a person enrolled before the State Bar
Cooneil to appear before it, as a matter of practice.

20 The frost professorship m I was established n Government Elphinston College, ombsy
m 1855 Till theo there was no legal qualification in India, and smee all statules werns in
English, any persen whe knew English and could read the statutes were considered guali-
ficd to practice law in India.

21 Sushama Gupta, History of Legal Difueation, Decp and Decp Publications Pat, Lid., Mew
Dcthi, 2006, p. 57.

22 The Government of India Act, {935, 5. 214(1) reads: “The Federal Court may from time
to time, with the approval of the Governor-Ceneral in his diserction make rules of Cowrt
o repulating generatly the practice and procadure of the Cowrt including rules as to the
pursons practising befors the Court...”

23 Ast 1451 Ha) of Comsnitation of Indha aHows Supreme Courl of Tndia to make reles as ko
porsons pracicing before the Court with the: approval of President of India,
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Afler the enactment of the Advocate’s Act, 1961, Bar Council of India (BCD
became the apex body (or the entire legal profession. Section 7{ 1) of Advocate’s
Act, [961, provides that one of the functions of BCT is to tecognise universitics
whose degree in Jaw shall be a qualification for enroiment as an advocate.
Section 24 of the Advoeate’s Act, 1961, as it stood before the amendment in
1964, required an advocate to compulsorily undergo a course of training in
law, and passed an examination after such training, and also empowered State
Bar Conncils to prescribe both the training and the examination. Hence, tfrom
196] to 1964 all advocates in india were required to compulsorily ondergo a
training for a period of ong year and then pass an examination prescribed by
BCT to get themsclves enrolled as an advocate. By virtue of the Amendment
Act, 1964, tbe provision for passing an examination conducted by State Bar
Couneils as a prerequisife for enroiment as an advocate was taken away.” Later,
by the Advocates (Amendment) Act, 1974, the requirement of compulsory
training by State Bar Councils was also take away, thereby, piving an almost
automatic right for anyone who has acquired the qualifications prescribed
by State Bar Councils to get himsclf corolled before the Stats Bar Council,
provided he pays the fees and complies with other requirements under section
24 of the Advocate’™s Act, 1961

Druring various periods BC has tried to prescribe age limit and compulsory
traming for enrolment as advocates, but both these imtfatives were set aside as

24 The Supreme (Court Rubes, Urder IV, Rule 16(1} {as amended in 1962} reads: “16, No
Advocate shall be qualificd to be registered as an Advocate on Record undess he- (1) bas
undergane training: fir one yoar with an Advocate on Becord approved by the (ourt, and
has thereafter passed such tests as may be held by the Court for Advocates whe apply to be
registered o3 Advocates on Reeord, particulars whereof shall be notilicd m (he Gaselle of
indiz from tme to time; provided however, that an Attorney shall be exempied from such
trining and test; (2 1has an office m Delhi within a radiug of 161 miles from the Court House
iand gives an undertaking to employ, within one month ol his being remistercd a5 Advocate
on Bcoord. A repistered clerk; and {3) pays a cegistrotion {oc of Re, 25™.

25 InKamataka, there senerally exists a practice of an informal mterview of prospoctive law-
yors in Tligh Cowrt belors allowing them to practios before the Counts in Karnataka, Simi-
lar practices atso cxisl in Allahabad, Madras, Bombay, and 'alentea Tligh Courts, which
were established under Letters Patent durimg the British rude. For e.g, soe, the Eetlers Patcnt
of tligh Court of Judicatre of Prosidency of Bombay, 1865, Rules 9 & [0, gives the Tigh
Court the power to approvs admit and enrol advecates eic. and to make noles for gualifica-
ton of such advocates ate,

26 The Advocate’s Act, 1961, 5. 24{d) reads: “he has undergone a cowse of raining in Laow

and passed an examination after such training both wf which shall be prescribed by the
Staic Bar Coaneil,,”
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being elira-vires the powers of BT
Al India Bar Examination: An Overview

Tn 2009, during the hearing of a matter before the Apex Count™ the BC1 had
come up with the idea of matiluling AIBE.

The BOT has prescribed that AIBE shall be mandatory for all Taw students
graduating from the academic year 2009-20T0 onwards®. For (hose who
have acquired a law deprec prior to 2009-10 this test would not be applicable.
Only those who have enrolled as an advocate under section 24 of Advocate’s
Act, T96T, shall be cligible for applying for AIBE. BT has specified that any
person who has not appeared for ATRE cannot practice law, file vakalainama,
appear bofore courts, issue opinions, etc, in their name. The candidates will
be free (0 choose the cxamination center from the Tist of centers available
and also the language of the test from the testing languages. The test will be
a muitiple choice open book test, with 1) questions of entry level, divided
inio Lwo parts, each part requiriug a miniinum pass mark scparately as well as
an aggregate pass mark™. Aggrcgate pass mark is 40%. There will not be any
negative marks. The students can bring any reading material to (he examination
hall except electrouic equipment. AIBE will be an OMR based test and the
candidates will only be informed whether they have cleared the examination or
not. The Bar Council will nol release any percentage/percentile/ranking score
for any candidate, and a candidate can attempt the test any number of times.

27 Advecales Amendment Act, 1964, subsiituted the words ~and passed an examination™ with
the followmg words: “mn clause {4} - (i) the words after such training shall Be omitled; (i7)
in the proviso, for paragraph (0} the following paragraph shall be subatitoted, pamety ;- (3
a person who has chtained a degree in Law trom amy University In India on the results of
an examinatiom held befors the 31t day of March. 1964 or such other later date as may be
preseribed, or a barrister who was called to the Bar before such date, or a harmistce who,
having qualifked afler that date, has reccived such practical training in Law as may be reg-
opmised in this behalf by the Bar Council of India;™

25 The s hmil was strack down by Supreme {Court in fndiee € sumcif of Lesed Aid & ddvice
& L5 v, Bar Councif of Fndio & Ane., 1995 (1) 500 732 and the training wag sinek down
i, ¥ Stuleer v. Bor Cowned of fndio, AR 1999 50 1167,

29 Bar Council of fndis v. Boneie FEN Law College & others, Special Leave to Appeal (Civil)
MNals), 2233772008 befors Suprerme Court of India.

30 The netification bringing the AT India Bar Examination into foroe was passed by the Lezal
Eduecation Commitice and  the members of the Bar Couneil of ndia at duly constiteted
meatings on April 10, 2010 and April 30, 2010,
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RCT website™ mentions AIBE is intended to test an advocate’s ability to
practice the profession of law in lnddia. The notification dated 5" Iume 2010
fiom Bl states that the AIBE is conducted in furtherance of the power vesied
in BCT to lay down conditions subjeet 0 which the advocate’s shall have the
right to practice the profession of law®.

The Legzakity of the ANl India Bar Examination

Whilc the objectives of AIBL are laudable, and such a wmiform e¢xamination
would bolsicr a movement towards unified standards for Tegal education, some
questions still remain unanswered. Not 1css that 3 writ petitions have been filed
m the matter and many State Bar Councils have expressed therr reservations
regarding the conduei of the test™.

The main issucs involved in AIBE are the following:
I. Whether the action of BC1 ultra-vires its powers?

2. Whether the classification of siudents for the purpose of the test as pre
2009-1{} praduates and post 2009-10 graduates is arbitrary, having no
rational nexus with the object sought to be achieved by the test, and
hence violative of Art [4 of the Constitution of India?

3. Whether the right to practice as enshrnined in the Advocates Act, 1361,
is getting compromised by the AIBE?

4. Whether ATBE is an unrcasomable residction on the right of the
advocates under Art 19¢1 i g) of the Constilution?

3. Whether the conduct of AIBE only in certain Tanguages violates the

31 Advocates need Lo gl al least 31 marks in the fost soction, comprizing the *Catepory 17 sub-
jects, md at least nine marks in the seeond seetion, comprizing the *Catepory 117 subjects,
Available at ~hitpfaww.barcouncilofindia ors/aboutfing-all-india-bar-cxsmination/all-
inchia-harexaminution-frequently-asked-questions ¥minimmypercentage - (Visiled on 20-
07-2010).

32 Ree, -httpdferarw barconncilofindia. orgfaboutifirst-all-india-bar-cxammation’ - (Visicd
an 29-07-2010).

33 Sce,  ~hitpiiwwacbarcoumc lofindiz orgfall- india-bar-examinztion-rules-2010-notificd! -
{Visiled on 29-07-2011).

3 Scc, <hitpifaosw Barandhench comdindex. php?pape=trief& id=8t 1&pn—=0 - [Visited on
2%-0°7-201 () which says that Chairmam of Bar Council of Punjab and Harvana bhas regipned
Im protest apaingt implementation of AIBE.
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right to equality of students in certain regions?

An atternpt is made in the foliowing sections to analyse the above issues with
the reference to the approprate legal provisions and case laws.

1. Powers of Bur Councid of India

BCT has ventured mto the conduct of AIBE on the presumption that it is
enjoined by the Advocates Act, 1961, to lay down the conditions subjeet 1o
which the advocates shall have the right to practice the profession of law. The
contention thal Bl may take is that it is enjoined with such rule making power
nirder 5 4%{ah) of Advocate’s Act, [961,% thongh neither the notification nor
any other communication from BC reters to this power. The only refercnce
ig to seclion 24 of Advocate’s Act, 1961, and hence we would deal with the
power of BC1 under (he said section first before dealing with its powers under
section 4%ah} of the Act.

Since [961, the enroiment of Advocates in India is regulated by the Advocare’s
Act, 1961, Bection 24 of the Advocates Act, 1961, preseribes the conditions for
cnrolment as an advocate®. This section fterates the following qualifications
for a persen to be enrolled as an advocate:

I. Citizen of {ndia
2. Completed agc of 21 years
3. QObtained a law degree

4. fulfills such other conditions as may be speeified in the rules of State
Bar Councils.

5. Pays the requisile siamp duty, if any and requisite fees for enrelment.

A reading of this section shows that it is the State Bar Cowneils and not the BCH,
which has a rule mnaking power to decide the other conditions {or enrolment

35 5. 4% reads: *(1) The Bar Council of India may make rules for discharping its fonclims
under this Act and panticular, such rukes may prescribe:

{ah) The conditiems subject tv which an advocale shal! have the sight to practise and the cir-
cumstances wider which a persen shall be decmed to practise a5 an advocats in a court.”
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of advocates. Section 22 of the Advocates Aet, [961, provides that the State Bar
Coucils shall issue a certilicate of enrolment i the prescribed [omm. Sechion
23 of the Advocate’s Act, 1961, deals with right to pre audicnce and provides

36 5. 24 reads: “Persons who mayv be adopted as advocates on a State rolis 1) Subject to the pro-
visions of this Act, and the rules made there under, 2 persom shall be qualificd to be admited
as an adwvocate on a State rotl, if he fulfitls the following conditions, namehy: -

{a) He is a citizen of India: Provided that suljject to the other pravisions contained in this
Act, 2 natiomal of any other cowntry may be admilled a8 an advocale om a State Toll, if
cifizens of India, duly qualificd, are pormitted to practise Iaw in that other coumtry;

tir) He has completed the age of (wenty-one yvears;

te} He has obtained a degree im Jaw-

(i} Before the T2th day of Marcch, 1967 from any [Iniversity, o the territory of India: or
(i) Bafore the T5th of Angust, 1947, Teom any University t any area which was com-
prised before that date within ndia as defmed by the Govermmenit of India Act, 193500
(i) Alter the 12th day of March, 1957, save as provided i sub-clause (ii} Af-
ler unddergoing a theee years course of study W law tom any Universily in India
which is recognised for the purposcs of this Act by the Bar Council of India; or
{ifin) After undergoing a course of sty i low, the doration of which is
nit less than two academic vears commencing from the  academic  year
1967-63 or any carlicr academic year from any University in India which
15 recogmsed for the morposes of this Aol by (he Bar Councal ol Tedia o
{iv) In any other case, from any University ouiside the territory of India, if the dogroe
15 revogmised for the purpose of this Act by the Bar ('omnecil of India or;

He 15 a bamister and i called to the Bar on or Befoge the 315t day of Deccmber, 1976 o1
has passed the artieled clerks® cxaminabion or any cther cxamination spoecified by the
Fiph ot at Rombay or Calooita for eptobment a5 an attomey of that High Cont, or
has ohtaingd such other foreisn qualification in law ag s reconnized by the Bar Council
of Inudia for the: purpose of admission a5 an advocate under this Act:

W)y ***

{c) He fulfills such other conditions as may b spucficd o the rules made by the State Bar
(‘ouncil mnder this {"hapter;

{1 He has paid, in respect of the encclment, stamp doy, i any, chargeahle under the ladian
Stamp Act 1399, and an enrolment fae payahle to the State Bar Conncit of six bundred
ropeas and Ho the (e Couneik of India, one hoadeed and Gifty ropess by way o a hank
drall drawm in Tavewr of that C'ouneil: Provided that whets such person is 2 member of
(bt Scheduled Castes or the Scheduled Traboes and produces a cerlificate (ot elloct
from such auwthonty as may be presenihed, the enrelment fec payable by him bo Lhe Stale
Bar ('ouncil shail be one hondred rupees and to the Bar Council of India, twends-five
Tupees. Fxplanation -For the purposes of this sub-section, a person shall be deemed
to have ehtaincd 2 dogree in law fram 2 Liniversity in lodia on the date on which the
resulls of the esanimnation Rer thal degzree sme poblished by the Undversity on 1S nobice-
board or otherwise declaring {2) Notwithstanding anything contained in subsection (1)
# vakil or a pleader who 15 law graduale may be admifted as sm advocale om a Siale
roll, ifhe
(a} Makes an application for such enrolment in accordance with the revisions of this
Act, not later than two years from the appoingcd, day, and
(&} Fulfifls the conditions specificd in clauses (a), (b) and [f) of subsceton (1)

[3) Notwithstanding anything contamed m subscction (1) 2 persen who-

fay [* * *] has, for at least three years, boen a vakil or a pieader or 2 mukhiar or was
entitled at any time to be enrolled bnder any law |* * *] as an advocate of 2 High
Conrt (Ieluding 2 Wigh Court of 3 tormer Pat B Stale ) or of o Court of Tudicial Com-
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that right to pre andience of advocates shall be determined Ty their respective
semierity.*” The scetion also provides that designated senior advocates shall have
right te pre andicnce over other advocates, Further, section 30 of the Advocate’s
Act, 1961, provides thal every person, whose name is entered in the state roll,
shall be entitled as of right 1 practice throughout the territories to which the Act
extends.

N is (o be noted that in all these provisions, the BCT is not fiven any role in
preparation or mainienance of roll or determining who should have the right to
practice. Such a power is vested in the State 3ar Councils.

Now coming to the rule making power of the BCTunder section 49, 1t is pertinent
to note that one of the alternate contentions raised by BC1 in ¥ Sudcer v. Bar
Councid of Indie™ 15 regarding the rule making eapacity of BCI under scction
4% of Advocate™ Aet, 1961, Taking note of the rival contentions by the partics
in this regard, (he Supreme Court of Tndia categorically stated as follows:

“We may now refer 10 Section 49 of the Act, which deals with general
power of Bar Council of India to make Rules. Sub-zection ( 1) thereof
lays down that the Bar Counci! of Tndia may make males for discharging
its fimctions umder this Act, and, in particular, such rules may prescribe
on varous topics as enumerated therein from clauses () 1o {(j). A mere
look at the aforesaid provision makes it clear that the rule making power
entrusted to the Bar Comneil of Indiz by the legistature is an ancillary

migsioncr in any Unjom termitory; or (aa) Before the 151 day of December, I was
entitled othcrwise than as an advocale to practize the profession of Taw (whether by
way of pleading or acting or both) by virtue of the provisions of any law, or who would
have been so catilled had he notbeen in public service on the said daxc: of[{b}* * *[ic)
Before the 15t day of Apeil, 1937, has been wm advoeate of auy High Court iny any area
which was comprised within Burma as defined in the Government of Indiz Act, 1935,
or{d} Is catitled to be enrolled as an advocate under any nule made by the Bar Council
of India i this behall, may be admitted a3 an advocale on a State roll it he-
{i) Malcs an application tor such envoiment in accordanue with the provisions of thiz
Aecizand
{ii) Fulills the conditions specified in clauscs {a), {h}, ey and (D of sub-section™.

37 The Advocates Act, 1961, 5. 234).

35 AIR 1999 5C 1147,

39 Available at - {hitpeiwoww barcouncilofindia, ore/shout/first a1l india-bar-cxamimationsalh

india-bar-examination-frequently-ask ed-questions/#whoshouldy= Visited on 26-07-2G1 0).
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power for fructifying and effectively discharging its statutory functions
laid down by the Act. Consequently, Rules to be framed umder Section
49(1) must have a statiory peg on which 1o hang. If there is no such
statutory peg the rle which is sought to he enacted dehors such a peg
will have no foothold and will become still born...Consequently, if any
such rule 15 framed, supposedly by cxercise of the mle making power as
enumerated in section 49(1)(afy, (agh or (ah) on which also reliance was
placed by Shri. Rao, the said rule having not been made lor discharging
any of the statutory functions ol'the Bar Cowuneil of 1ndia in this connection
must necessarily fail as it would he ultra-vires the statatory functions of
the Bar Council of India.”

Thns, it is clear that in the absence of any stalutory provisions any rule made
by BUT for regulating the right to practice of advocates, wonld be ulira-vires
the statute, and henes, is liahle to be struck down. Meither section 7 nor
section 24 of the Advocates Act, 1961, gives any right to U] 1o prescribe that
advocates who have been enrniled with the State Bar Councils should acquire
an additional qualification for obtaining the right to practice and hence, the
e making power under section 49(ah) of the Advocates Act, 1961, cannot be
excreised withont adequate statutory amendments.

2. Envolment omd Practice of Advecutes

Under the Advocate's Act, 1961, the functions entrusted 1o the BT are
mentioned I section 7, which dees wot include the power ta prescribe the
conditions regarding right to practice. However, another contention that could
be taken by BOF is that section 49(ah) read with Scetien 7( Dihiid) and (h) of
the Advocate’s Act, docs in fact confer the power on the BUL to prescribe the
conditions subject to which an advocate has a right to practice and circumstances
undcr which a person is deemed to practice as an advocate.

The BCE FACQ) on All India Bar Examination provided in the 31 Wehsgite®
states that one can apply to lakc the All India Bar lizamination only after
hefshe has enralled as an advocate with a State Bar Council. The exiract of
relevant portion of BC1 FAQ reads as follows:

“Pro T have towait tH] [ undertake the All India Bar Counctl Examination

40 Avalable at < (hitpePsww barcouncilofmdia orgfap-comtent'upload s 2010006 Barbsam-
motilcation,ped (¥ (Vigitead om 20-07-20104.
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to enroll?

No. In fact, you are required to enroll as an advocale with the respective
State Bar Council in order to be eligible to apply for the All India Bar
[Examination.™

Later the BC'l FAQ gocs on to explain the impact of not appeariny (or the Bar
Examination as follows:

“The advocate... will notbeallowed 1o actually practice law themselves
(file a vakalatnama, issue opinions cle.) till they clcar the All India Bar
Examination.”

As per the amended Rule 9 of Bar Council of ladia Rules, notilied in the BC1
website®:

“No advocate enroiled under scetion 24 of Advocates Act, 1961 shall
be entitled Lo practice under Chapler I'V of Advocates Act, 1961 unless
he successfully passes the All India Bar Examination conducted by
n(ﬁl.'ﬂ

Mow, this sland of BC1 is problematic both from the legal perspective as weil
as from the practical perspective.

According to BC a person who has obtained his law degree after 2008-10
shall not be entitled to practice waless he obtains a certificate of practice after
cleating the All AIBE. In fact it creates two classes of lawyers- one class
requiring AIBE, and the other who do not require AIBE to practicc the legal
profession in India. Since a person who has praduated in any year prior to
200910 can also cnroll after the AIBE is notified, such persons can direetly
practice law without clearing A1BE, while anather person who has enrolled
with snch person, on the same date, but graduated aficr 2009-10 will have 1o
pass the examimation. This would make it cumbersome to manage the rights
to practice, and to understand whe shonld be allowed to practice law and who
should not be so allowed. Since (he enrolment certificate does nol mention the
year of graduation, at least some advocates wonld be required to catry zronnd
his graduation certificate as well 1o show his eligibility to practice.

N Kupron 24,
42 1995 (1) 8CC 732
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On the legal ground, this stand of BC] gocs against the decision of the Hon'ble
Supreme Court of India in ¥ Sudeer v. Bar Coumcil of India®, as well as, inthe
carlier decision in Indian Council of Legal Aid & Advice & Ors. v. Bar Council
af India & AnrC, that any person who has been enrolled as a advocate in the
state roll will have an automatic right to practice. In fact, in ¥ Sudeer v. Bar
Council of India®, the Apex Court has categorically held as follows:

“...conjoint reading of Sectivns 23, 29 and 33 leaves no room for doubt
that once a person is found qualified to be admitted as an advocate on
the State roll having satisfied the statutory conditions of eligibility laid
down in sub-section (1) of Section 24, he will amtomatically become
entitled as of right to practisc full-fledged in any Court including the
Supreme Court.”

11 then needs to be examined the scope of the mle making power of BCS under
section 4%{ah} of the Advocate™s Act, 1961 regarding the conditions of right o
practice and the circumstances onder witich 2 person can exercise the right to
practice. A contention that BC1 can take in this regard is the explanation for
this iz given by Apex Court in Indian Cownctl of Legal Aid amd Advice v. Bar
Councif of India*. While examining the ambit of the ferm right to practice,
and the mle making power of the BC1 under section 49(ab) the Apex C'ourt
observed as follows:

“Om the plain language of the smd clavse it seems clear 1o us that
under the said provision the Bar Council of India can lay down the
‘conditions’ subjcct 1o which ‘an advocate’ shall have the right to
practice. These conditions which the Bar Council of [ndia lay down
are applicable, i.e., a person who has already been enroiled as an
advocate by the concerned State Bar Council. The conditions which
can be prescribed must apply at the post- enrolment slage since they
are expected to relate to the right to practice™.

The present roles made by BC1 are pegged on the above observations of the

43 Supran, 24,

44  Supron 28,

45  The Advocate™ Ait, 1961, 5. F{1Mb
46  The Advocate™ Act, 1961, 5. T{1Ne).
47 The Advocate’s Act, 1961, 5. T(ENh}
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Apex Court. Hewever, it should be noted that the Court has not gone into detail
regarding the ambil of the rule making power of BCT after enrolment since
the very issue involved in the case was regarding the age limit for enrolment.
Hence this observation was nothing but an abiter, and not apphcable as a
preecdent,

S0 far as the Advocate’s Act, 1961, is concerned, the BC] has power to lay
down standards of professional conduet and etiguette for advocates™, to lay
down the procedure 10 he followed by its disciplinary committee and the
disciplinary committee of cach State Bar Council® as well as 1o exercise
general snpervision and control over the powers of State Bar Coungils,
Thus, while the right to practice is an awtomatic right of any advocate who is
enrolled with the State Bar Couneil, it is also empowered to take disciplinary
action against the said advoeate for professional miseonduct. There need to be
rules to determine which acts would constitute breach of dizcipline and henee,
would render the advocale liable for removal from the tolls. In this regard, it
is also pertinent to note the disciplinary powers and the penalties that can be
mmposed by BC' and State Bar Conneils for breach of standards of professional
conduct and etiquette. Section 36 of the Advocates Act, 1961, lays down that
the BU can take disciplmary action against any advocate whose name is not
entered in any state roll*. Under section 36{4), the disciplinary committee of
the BCThas been vested with similar powers as that of disciplinary commitlces
of the State Bar Councils in passing orders in disciplinary matters. Scetion
35(3) of the Advoecate’s Act, 1961, provides that if the State Bar Coouncil finds
an advocate guilty of professional or other miscanduct, it can pass any of the
following punishments*:

= Reprimand the advocate:

* Suspend the advocate from practice for such period as if may decmed
fit;

+ Remove the name of the advocate from the State tol] of advocates.

44 Section 36 reads: "Disciplmary powers of Bar Council of India.

{1} Where on tecsipt of o complaint ur otherwise the Bar Comnneil uf Tndia has reason
to believe that any advocate whusc name is not entered on any State roll has been
puilty of professional or ather miscondnet, it shall refer the cass for dizposal 1o jis
disciplinary committee.
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Thus, the BC1 and State Bar Councils are cmpowered under the nales s suspend
or remove the advocate from practice for violation of standards of professional
conduct. However, the Advocate’s Act, 1961, does not meaotion what are the
standards of professional conduct nor does it define “professional or other
misconduct” appearing in section 35 of the Act. H is submitted (hat the mle
making power of BC1 urder section 49(1)ah) comes into place in this place
only. Under scetion 49¢ 1 ){ah} of Advocate’s Act two scl3 of words are used:

{a} The conditions subject lo which an advocate shall have ibe right to
practice and

{b) The circumstances under which a person shall be decmed to practice
as an advocalc in a court.

11 is submitted that the first part of section 49( iah) deals with the condrtions,
such as, eonfirming to standards laid down by the BC and the second part deals
with the grounds of disciplinary action. Thus, the rules made by BCY under
section 7{1){b) of the Advocate’s Act, 1961, for laying down the standards of
professional conduct will come within the first part, and be rules of disciplinary
procedure made by BCT under sections 35 and 36 of the said Act wonld come

{7 Norwithstanding anything contamed i this Chapter the disciplinary commiitec of the
Tiar Council of India way [eithcr of ils own moetion or vn a report by any Statc Bar
{"wimncil or an application made 1o it by any person interested), withdraw for inguiry
before iself any proceedings for disciplinary action against any advocate pending
before the disciplinary committes of any State Bar Council and dispose of the wene,

{3} The disciplinary committee of the 12ar Council of India disposing of any cass under
this section, shall observe, 5o far as may be. the procedure laid down in Scction 35,
the references 1o the Advocate=Cieneral in that section being comstrued as references
Lo the Attomey-General of India

{4) In disposing ot any proccodings under (his section the disciplmary commitice of”
the Har Council of India may make any order which the disciplinary commitiee of
a Stare Bar Council can make under sub-section (3) of Scction 35, and where any
procesdings have been withdrawn for inquiry before the disciplinary commitice of
Lhe Bar Council of Todia the State Rar Counci] concerned shall sive effcet to any such
order.”

49 Scclion 35(3) rends: (3} The disciplinary eommitice of a State Bar Council after giving the
advocate concerned and the Advocate-Gencral an oppomity of being beord, may make any of
the following ordors, ndamely: -

{a} Dismiss the complaint or, where the proceodings were initiatod at the mstance of the
Suate Bar Couneil, direct that the procecdings be filed;

{h} Reprimand the advocate;

() Suspend the advocale [rom practice for such period s il may decmed it

{d) Remove the name of the sdvocate from the State roll of advocatles.”

50 Swpea o 24
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within the second part of rule making power as contained in scction 49(1)(ah)
of the Advocate’s Act, since, these are the only “statutory peg”, to borrow the
words of Justice 5. B. Majumdar in ¥ Sudear v. Bar Council of India™, where
the rule making powers of BCT under seetion 49(1)h) can hung, ‘Thus, under
the powers under scetion 49(1)(ah) the B{'1 can make appropriate rules for
determining under which circumstances an advocate who is found guilty of
professional or other misconduct cant be removed from the rolls. 1f the Bar
Council of India requires any further power (o regulate the right to practice,
such as, bring in a mandatory examination for getting a certificate of practice,
it need to have further *statuiory pegs™ which needs to be ipsertsd by an
amendment of the Advocate’s Act, 1961.

ilence, until a suitable amendment o these provisions of Advocates Act, 1961,
is brought in place, the distinction hetween cnrolment and right to practice
remains contrary te law. Iivery person enrolled as an advocate, has, undor the
existing law, an aulomatic right to practice, full fledged in any court without
any restriction. 1f the BC1 brings in any rule which is contrary to the above
slatutory provisions, they will be viewed as ultra vires and may he struck down
by the Supreme Court.

3. Management of Certificate of Practice

The amended Rule Y of Bar Couneil of India Rules does Lo categorically state
the utility of a certificate of practice- the rules does not make Certificate of
Practice mandatory for updertaking legal practice, nor does it specify how the
right to practice the protession of law will be regulated by such a certificate.
Second part of Rule 9 clarifies that Bar Examination shall he mandatory for
all law students graduating from academic year 2009-10 onwards and enrolled
as advocates under section 24 of the Advocate’s Act, 1961, The BCT website
clarities that for those students whe have graduated prior to academic year
24309-10, the test is not mandatory®:.

From a practical angle, it is not clear how BC1 s proposing to eheck whether
any persen eorolling as an advecate bin deciding against appearing in Bar
Examination is actually practicing or not. In fact, the very concepl of practice

51 See, ICT FAG on AIBE available at <hitp://www.barcouncilofindia.orgabout st -atl-in-
dia-bar-examination/2ll-india-bar-examination-frequently-asked-questions#whoshoutd -
{Visited on 30-07-2010),
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of the profession of law is amply wide and would encompass all activities
undertaken by a lawyer. However, the problem is that there is no mandate in
the Advocates Act or any other law, that certain acts like issuing legal opinions
should be done by a practicing advocale, since, any person can do such acts as
giving opinions of legal matters, etc., which only requires the confidence of the
recipient on (he giver. It should also be takeu notc of the fact that the courts
and regulators could, fill now, give only an inclusive definition of the term
“practice of legal profession” and given, the molti-disciplinary atmosphere,
it is diflicult to give a comprehensive definition to the term “practice of legal
profession”. In such a scenario, it 18 doubiful as 1o how would the 3T or any
agency cheek whether any person who has not passed the all India Bar Council
is actually practicing or not. It is reliably leared that may fresh entrants o the
legal profession of the 2005-10 batch, who have already enrelled, have started
filing vakalamamas, which has been accepted by the courts in the absence of
any guidelincs. Since, Bar Fxamination has becn made mandatery to these
persons for “practicing law™, it would be interesting ¢ sce how the BCL is
going to treat those law graduates of 2004-10 batch who have alrcady started
actual practice before the announcement of bar examination®™. Any exemption
to such students wonld violate the constitutional right to equality with thewr
batch mates, and this would lead to a fresh legal imbrogho.

It would be also interesting to check whether the regulations made under Rule
9 would be vitiated as they are violative of Article 14 of the Constitution of
India. Judicial interpretation of Article 14 has from time and again reiterated
that if the legislature (akes care o reasonably classify persons for lemishative
purposes and if it deals equatly with all persons helonging to a well defined
class, it is not open to the charge of denia! of equal protection on the ground
that the law does ot apply to other persons™. The two judicially laid down
conditions for testing whetber the legislation is reasonable are:

52 The nolification bringing (he ATRF. into force was passed by the Legal Fducation Commil-
tee and the members of the Bar Counell of India at duly oonstitrted meetings on Aprl L0,
2010 and Aprt 30, 2010 respeorvely, see BUT wobsile at < htpfiwanabarcowncilofindia.
otp/about/first-al -india-bar-cxamination/> | Visited on 30-07-20110.

53 Art 14 reads: “The State shall not deny to any porson cquahty before the Law or (he equal
protection of the laws within the wemitery of Tndia ™

54 State of West Bongat v. Anwar Al Sorkar, AIR 1952 5C 75, Sokkerwat All v, State of
Orovsa, AR 1955 50 166.
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(1) the ¢lassification has to be found on an intelligible differential which
distinguishes persons or things that are srouped topether from others
that are left out of the froup; and

(2) that differential must have a rational relation to the objoct sought to be
achieved by the statute m question™.

If we examine the impugned regulalions, it has been stated that the irucntion
of the AIBE is to test the advocate™s ability to practice the profession of law.
Capabihty docs not get increased or decreased by the vear of passing the LLB
cxamination. In fact, as it stands today, if any person has been doing some
other profession after passing I.LB, say for instance in 1960, and comes back
to enroll a< an advocale in 2010 or thercafter, the AIBE will not be applicable
io such person and he can enroil as an advocate no matter whethar he sill
knows how to spell “law™ under the present rules. Flad it been that the test was
made mandatory for all persons who have applied for enrolment after a cnt
off date, imespective of the year of graduation, the test would have been more
rationile and the Role ¢ wounld bave had a rational nexus to the object sought
to be achieved by il 1n the present form, there is no intelligible differcntial
between the persons sought to be classified under the Rule 9, and the rule has
no rational nexns with the object sought to be achieved. 1lence, it is submitted
that the rule is bound to fail on the constitutional challenge under Article 14 of
Constintion of lndia.

Further, the issuc nceds to be addressed from a practival perspective, since the
students who have passed LLB examination prior ta 2009-10 does not require
a separate Certificate of Practice, as they would be automatically entitled to
practice as a malter of right after their cnrolment. Since, it is possible that
some of the students may get themselves enrolled afier 2010 also, it wounld
be a nightmare to check whether any particular advocate is required to obtain
certificate of practice before they file vakalatnama. (Obviously, the overburdened
courts arc not going to take this onus, and hence, it wonld be for the BCI to
come up with some fool proof mechanism to ¢nsure fhat the Certificate of
A5 Badhan Choudbory v, Stite of Rihar, AIR 1955 50191, 1955(1) SCR 1045; Afunicipal

Cammitior Paffala v. Mode! Town Residonts Association, AIR 2007 50 2844, (2007 )% 30C
oot

%6 Post smnendment dated 52 hume 20 6,
57 AIR i%0% 30" B35, (196%4) & SR 229,
58 AIR 1952 SO 369, 1953 SCR 1.
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Practice isancd by BC1 15 respocted.
4. Right to Practice and Certificale of Enrolment

Neither the Advoeates Act, 1961, por the Bar Council of Tudia Rules as it stands
today™ mention that an advocate, who has been duly enrolfed hy the State Bar
Councils under the powers vested in thein under section 24 of Advocals™s Act,
1961, cannot practice the prolcssion of law, unless he obtains a Certificale
of Practice. Instead, Enle 9 of BCL Ruoles, simply state that ne advocate who
has heen entelment as an advocate shall be entitled to practice unless such
advocate snccesstully passes the All India Bar Examination Condncted by Bar
Coumeil of India. Further, neither the Advoeate's Act, 1961, nor BOT Rules
clearly define whai 13 meant by night to practice as an advocate.

In re Lifv Ivabel Thomas™ the apex court had explained that right to practice
as contained in Sopreme (Conrt Roles include both fight to act and to plead and
has stated as follows:

“The words “right to practice™ would in itz normal connotation take
in not merely right to plead but the right to act as well and if no rules
had been made by the Supreme Conrt restricting the right to act, the
petitioner could ondoubiedly have had a right both to plead as well as
lo aci.™

In Askwani Kutsur Ghosh v, Arabind Kumar Ghosh™ the Apex Court through
the words of Justice Das has tried to define the word “practice” thus:

“The words “to practice” nsed in relation Lo lawyers as a class, mean “lo
exercise their professiom™ which is (heir dictionary meaning wivd which
is wide enough to cover the activities of the entire genus of lawyers.
‘They are words of indetenninate import and have no fixed connotation
or content. In their application to particular spocies of lawyers their
meaning vanes according (0 the scope and ambil ol the profession of
the particular speecies in relation to whom they may be used and such
meaning has to be ascertained by reference to the subject or context.”

59 Arl. THA) resuds: “MNothing in sub-clanse {23 of the sald clanse shafl affect the operation of
amy existing law in so far as it imposes, or provent the State from making any law impos-
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Thus, the meaning of the term practice undor section 49¢ 1)(ah) of the Advocates
Act, 1961 has to be ascertained with reference only to the legislative power of
the BL'1 and cannot be read oni of context to mclode all the activities that an
advocate would undertake while engaging in the protession. 1 all aclivibes are
to be included, then the act of assisting a senior would also be included m the
lerm, which is not intended by BOL, as can be seen from their FAQ) on AIBE,
As already scen, the rute making power of the BUL under the Advocates Act,
1961, is restricted to those activities which will be aflected by disciplinary
proceedings, in which case only those activities related to pleading and acting
in courts of law are to be read in the torm “practice’ as used in section 49(1}
{ah} of the Act. Un the other hand, the use of the word *practice” under section
30 of the Advocate™s Act, 1961, would mean all activities that an advocate
may undertake while engaged m practice, including, drafting, giving opinions,
advising clients, etc. This is especially so due to the distribution of powers of
BCT and State Bar Councils onder the scheme of the A,

5 Language of the Test

Currently, BCl has annoumced the test to be conducted only in nine lanzuares.
It has nol clearly speciticd the rational behind preferring these languages over
the other ianguages, but, it can be presumed that these would be the langnages
in which {egal education is imparted otherwise than i English. In any case,
the langvage preference usually rests on place of hirth of the candidate, and
any preference given to any particutar language over other could be viewed as
discrimiuation on the basis of place of birth prohibited under Articles 15 and
16 of Constiution of India and may be challenged in Courts.

6. Freedom to practive profession

Articte 191 )g) of the Constitition of lodia poaranless to every citizen the
right to practice any profession or to carry on any occupation, trade or business,
restricted only by the provisions of 19(6).™ Since, the main condiiien for laying
down restrictions tor practice of trade and profession s that (he restnction
has t¢ be reasonable; any vorcasonableness in the restriction may make the

ing. in the interests of'the general public, reasonable resiriviions oo (he exercise of the right
conferred by Lhe said sub-clause, and, in particelas, [rothing m the said sub-clause shali
affoet the aperarion of any existing [w in o Gras i relates to, or prevent the State from
making any law relatmg i, -

{i} Thc professional or technieal qualilications necessary for practising any profession
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legislation vitiated. It has been time and again reiterated by the Apex Court
that when a question arises as to reasonableness of the restriction, the action
has to be tested on the prineiple of “proportionality™_ It has also been held that
a restriction to be permissible under Art 19{6) has to be commensurate with
the danger posed®'. In the instent ease, by placing a criterion of year of passing
the examination instead of date of enrolment, the restriction has bypassed the
proportionality and has come to the red zone, and bhence, it is submitted that
the rights of the students under Art 19(1)g) s also viclated under the Act
However, in so far as the examination is coneerned, it may not be hit by Art
[9{6), sinee, laying down professional qualifications has becn cxempted as a
reasonable restrietion.

Possible Justifications of Bar Council of India

To get a whelesome picture about the efforts of Bar Council of India, we should
alzo take mto consideration the ohservations of the court n ¢ Sudeer v. Bar
Counedl of India™ as below:

“These observations of the High Power Committze clearly indicate
that it was the stand of the representative of the Bar Council of [ndia
belore them that section 28(2 )(b) which was carlier on the statute hpok
and was deleted by the Parliament, was required to be reintroduced.
In other words, it was fell by the Bar Council of India itself before the
High Power ('ommilice that for previding pre-enrolment training to
prospective advocate’s relevant amendments to the Aet were required
1o be effected. 1t is easy to visualise that appropriate amendments in
Sections 7 and 241} would have clothed the Bar Coungil of [ndia
with appropriate power of prescribing such pre-enrolment training for
prospective entrants at the Bar, That would have provided appropriate
stalutory peg on which the appropriate rule eculd have been framed

4F CAYINE o0 Aany oecuwpalion, trade or busincss, or
(il The carrying on by the Stale, or by a corporation owncd or contralled by the State, of

any trad, business, mdustry or scrvice, whether to the exclugion, complote or partial,
of eitizens or otherwise”.

60 Omkumor v, Cmion of India, (20013 2 SCC 386, ATR 2000 50 3689,

6l Godowt Pan Mosale Precices 0P Ltd v, Union of India, (20041 7 500 104,

62 Nupron 24,

63 Fhid

64 See, <http:/judis.ic.intemp/2233 72005 114122000 bar'> (Visited on 30-07-20104,
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and hanged. It is also necessary to note wn this connection that
merely leaving the question of providing pre-enrolment training and
examination 1o only the State Bar Couneils may create difficulties in
the working of the All India Statute. It goes without saying thal as an
cnrolled advocate is entitled to practise in any court in India, common
standard of professional expertise and efficient uniform legal raining
wonld he a must for all advocates enrolled under the Act. In these
eircumstances, appropriate statutory power has to be entrusted to the
Bar Conncil of India so that it can monitor the enrolment exereise
vrderiaken hy the State Bar Couneil concemed in g unifirm manner. it
is possible to visualise that if power (o prescribe pre-enrolment training
and examination is conferred only on the Stale Bar Councils, then it
may happen that one Stale Bar Council may impose such pre-enrolment
training while another Bar Conneil may not and then it would be casy
for the prospeelive professional who has got requisite law degrec 1o get
enrolment as the advocate from the State Bar Cowmeil which has not
imposed such pre-enrolment training and having gol ike enrolment be
may slart practice in any other Court in India being legally cntitled to
praclise a5 per the Act. To avoid such an incongruous situation which
may result i legal evasion of the landable concep! of pre-enrolment
training, it is ahsoluely neeessary to entrust ibe Bar C'ouncil of India
wilk appropriate statutory power (o coable it to prescribe and provide
for all lndia basis pre-enrolment training of advocates as well as
requisite appreniiceship to make them cfficient and well informed
officers of the ('ourt s0 as 1o achieve hetter administration of justice.
We, therefore, sttongly recommend appropriate amendments to be
made in the Act in this connection.

We may also mention that till the Parliament steps in to make snitable
statutory amendmenis in the Act for providing pre- enrolment training
lo prospective advocates secking enrolment under the Act, the Bar
Couneil of Iudia by way of an inierim measure can also consider the
feasibility of making suitable rules providing for in-practice training ta
be made availahle to enrolled advocates. Such an exercise may then not
fall foul on the touchstone of Section 49(1¥ah}. The impugmed mles
¢an he suifably re-enacted by deleting the condition of pre-crirolment
training to advoeates and instead of trealing them to be a bybrid elass
of traince advocates with limited right of audience in courts, may
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provide in-practice training te already enrolled advocates at least [or
the first year of their prachice as professionais. Such rules can also
previde for appropriate stipend to be paid to them hy their guides, H
during thal period such enrolled junior advocates are shown to have
a0 independant source of income. Then m the light of Section 17(2) of
the Act such nowly enrolled advocaies who are required to vndergo m-
practiee training for firsi one year of their entry m the profession can
legilimately fall in the category of other advocates apart from senior
advocaies as contemplated by that provision.™

To be read aleng with this are the ebservations of the 1{en’ble Apex Courl
in Bar Council of India v. Bonnic FOI Law Colfege & others™, which is
being ewrrently shown by BOI as the tipping pomt from where the idea of 13ar
Examinaiion has come up. The BCI had been taking a position in some media
that they are conducting the Bar Examination pursuant to the direction of the
lion’ble Supreme Court of India in this regard. However, from the mierim
order dated October &, 2010%° it is clear that the case rclates to afliliation and
recognition of law colleges by BC, rather than about introducing an All India
I3ar Examination. [n so far as the matter in izsuc is not directly related 1o
All india Bar Examination, the observations of the court wonld only remain
an obiter and since, the final decision has not yet come, it is doubtful whether
the said ease can be faken as a touch stonc to decide judicial view on the matter.
In fact, it was the BC that recommended for the All India Bar Examination
rather than the Court when ! was reminded of Uis rather more serions duty of
cosuring qualily education in the law colleges affiliated to it. In this conlext, it
is pertinent to note that the three member expert committee appointed by the
C'purt in this case® was asked to report only with regerd to the shortcomings
in the infrastructure and fimetioning of the College. [lence, in so far as the
dircetion of the eourt in this case is concerned, it was regarding the maintenance
of quality of law colleges, and the findings of the expert committee was in fact
a direct indictment on the BC1’s failure to cheek the quality of legal edueation
in the country. It is sirongly fell that the suggestion of BCI (o introduec the All

65 Sce, <hitpefudis.nicinAempd2 23372008 161 02000p. 0> (Visited oo 30-07-20040)

66  The Committoe comsisted of the Chairman and Yice Uhairman of Bar Counal] of Tadia, Th-
rector, National Judicial Academy and Prol, NV Mile, Former Director of the National
Taw School, Bangalore,

67 Supran. 24
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India Bar Examipation is a halthearted attemapt to divert the aifention of the
Apex Court a3 well as the general public from its muhitude of failores, errors
and omissions m maintaining the quality of legal education as an oversesing
hody.

{‘onclusi_nn

There is a general outery that there exists a big divide between the doctrinal
education acquired fron law schools and practieal knowledge required for
undertaking legal practice. Another criticism about the legal cducation in India
i5 about tack of uniform standards in the cutput from lew sehools, despite
unifyrm standards in cwrriculum. As a first step to (est the standards of legal
education, and as a movemenl towards standardisation of legal profession,
mtroduction of AIBE is a laudable siep, and needs to be supported by every
onc. The resnlts of the firsi AIBE also shows that much needs to be done to
improve the quality of legal education and poinis towards the need of eoncerted
steps from the BC), governmeni and legal educational institutions in such a
dircetion, for whieh AIBE is the first right step. Stll it is submitted that it
would have been wiser if:

(i) the BCI had taken up with the government to modify the Advocates
Act, 1961 suitably s0 as lo give BC) the power to introduce Bar
Examination as a compulsory requirement for enrolment, rather than
as a half baked concept as it is In the present format. This is especially
since while dealing with a similar matter in Sudeer v. Bar {"ouucil
of ladia®/, the Court had observed that jt was infact the Bar Couneil
itself, which had pointed out lo the Iligh Power Commitiee constitited
as an after math of Chief Justices Confercnce of 1993, that Section
28{2) b} ot the Advocate™s Aet, 1961 should be reintroduced to enable
it to conduet pre enrolment training. Unless there is such a stafutory
provision, {the BCT regulation would not have “a peg to hang on™ as
pointed out by the 1lon'ble Supreme Cotrt in Sudeer 5 case,

{ii} 1esl should have been conducted in all languares instead of & choice
of a number of languages.

{ii} Instead of cumbersome requirement of certificate of practice, creating
two distinet seis of lawyers, if the cniolment itself was made conditional
t passing the Bar Fxamination, it would have made more sense.
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(iii) It needs to be seen how passing an examination could test the
competency of a lawyer to carry oul his professional activities. I1
would have been better, if as part of ils role in laying down standards
of professional cdueation, the BC'I had come np with a syllabus where
in internship with jawyers in made mandatery, and proper mstructions
are issued to State Bar Couneils regarding the management of internees.
This would have done away the need for further examinations, whieh,
it is suhmitted, may nol do much good to create good prolessionals.

(iv) It can be seen that in comparison to the Bar Examinations conducted by
other jutisdictions, the AIBE is a simple multiple choice questionnaire,
which does not test any praciical or interpersonal skill of the new
entrant o legal profession. Instead the test would merely serve asare
checking of the doctrinal knowledge, and would nol do any service to
reduce the existing gap between what is leamt in the law schools and
what is stored for a2 new incumbent in the professional practiee.

(¥) it is also worth eonsidering, that if permanent pre litization iok
adalals arc cstablished in connection with law eolleges, law students
can horn iheir clinieal skill, and cquip themselves for the profession,
without requirement of a further examination, at the expense of their
valuable professional time and energy. This would also save much
cost to government, and additional revenue required Lo find space for
housing the lok adalats, and would expose the law students to practical
aspects of the profession and towards a eulture of settlement in a much
hetter way than any other programme. The law collegzes, like medical
colleges, should become oue of the epicenters of jusiiee dispensation
machinery in the country, which would al the same time casc (he
pressure on professional judieiary and bring more accountabilily and
exposure in the legal edueation scenario.

It is hoped that wise eounsel will prevail over the Bar Couneil of India, and i
would take vp the matter immediately with the L.aw Minisiry so that necessary
legislative amendments are brought forth al the earliest so that the present
legislative vacnum surrounding A1BE can be covered.




LEGAL REPRESENTATION IN QUASI-JJUDICIAL PROCEEDINGS
Dr. Rajan Varghese*
Abstract

Representation of partics by lawyers or experts was an age old practice. [n
the modern days complexities of administrative and other transactions have
necessitated the need for formalising the practice of legal representation not
only in the traditional Courts but al3o in quasi judicial tribunals and other fora
where Individual's rights are tested and tricd. The only formal legal norm in
India regarding regulation of legal representation is the Advocates Act, 1961,
By and Jarge people prefer to have legal representation by trained professionals,
though the law is nol totally in consenance with the general preference. The
application of the provisions of the Act to all situations of legal representation
as a matter of right is not recognised by law. The article attempts 10 soggest
solutions 1o overcome this difficulty in actual practice in India. Instances from
the domesue tribunals and special tribunals illustrate how this prohlem is
handled by various administrative and other special tribunals.

Imtroduction

11 is believed that the proper torum for determination of disputes in a country
are the law courts,’ which are manned by legally trained and experienced
adjudicators or judges and assisted by properly qualified legal professionals,
called lawyers or advocates. A lawyer’s tole in representing the legal interest
of a client may be traced back to ancicnt Athens, the general rule being that
individuals were 1o plead their own cases’. However, occasionally, someone
would help a friend or assist him i legal proceedings. Thus, the *orstors” of

Associaic Protessor, Law Centre-l], Facully of Law, | niversity of Tethi, Delhi.

1 Thisis in conformity with [Yicey's Rulc of Law, which infer alia propounds the administra-
tiun of the faw of the fand by the ardmary taw courts. Spalso, as per the doctrine of Separa-
tinn af Powcrs, the function of duciding disputes between contesting parlics belongs to the
ardinary courts of law,

2 Hee Fdward J. Devitt, “The Search for Impraved Advocacy in the Federal Courts”, Gon-

e §aw Review, Vol 13, 1978, p. 397,
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Athens may be called the first lawycrs. Broadly speaking, this could be termexd
as the beginning of the lawycr's profession. A lawyer, according to the Black’s
Law Dictionary, is “2 person lcamed wn the law; as an attomey, counsel or
solicitor; a person lieensed to practice law.” lence, the duties of a lawyer
include the practical applieation of absiract legal theories and knowlcdge 1o
solve specific individual problems, or o advance the interests ol those who
retain them to provide legal services. Today, there are many laws and most of
them are beyond the comprehension of the common man, which nocessitates
the service of a lawyer, The le of a lawyer varics significantly across
legal jurisdictions. The cvolution of the distinction between barristers® and
solicilors® is a classic example in this regard. So also, the distinction between
trial lawyers and appellate lawyers is popular in some legal systems. There
arc legal systems whare a party may opt to represent their own case in pErsomn,
while in some other systems® a party is not permiticd o appear betore a judge
without a counsel,

The right to get represented by a lawyer is rscognised in Article 22(1) of the
Constitution of India, which stipulatcs that no person who is arrested shall
be denied the right to consnlt and be defended by a legal practitioner of his
choice. When a person’s rights are denied or are attempted to be curtailed,
disputes are bound to arisc.

Traditionally, lawycrs do not give any opinion as to the facts. The partics
supply the facts and the lawyers act on thosc [acts assuming them to be true.”

3 Henry Camphbell Black, Black % faw Ictionery, 5th Bdn., Bt Panl Woest Pablishing {'o..
1979, p. 799,

4 Lawyers who practised in the Courts i England weite known by the names Bamistors and
Solicitors. Those lawyers who were pracfising in the Courts, even in the Cirouit Courts came
to be called “barristers” because they were often called o the Bar, They were thus used 1o
move from place to place. Initizlly, Barristers were the only ‘lawyens” who wore aliewed Lo
tawe audicnee in Couwnts. Practising af the Gar was considered to be @ roore socially prestimous
prafession than working as a solicitor.

5 dienerally, Solivitors are suppesed to be doing the drafling work and in certain cascs all
the real estalc transactions ate expected to b carrisd out by solicitors. These Iwyers wete
originally more o less confined to certaim localitics.

r  Like Venemcla.

T For instance, in New Defid Bor Association (Regel.) and others v, National Capital Terri-
tory of Deli, 2004 {2) RUR (¢'ri.) 40 (Dclhi), it was held that sm advecate ias oo mespeo-
sibility for a false affidavit by a deponcnt reganding his age.
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But, cerlain matters may involve a mixture of law and facts. In that event,
lawyers will have to cull oul the Tegal issues arising from the facts. llence,
legal representation may be defined as a dellberate process of speaking out on
tssues of concern on behalf of others. This process is also called advocacy.

The expression ‘advocacy”, is derived from 2 Latin term. The word “Ad”
mcans “in favour of” and * Foca” is to speak. Hence, the meaning of the word
‘advocaey’ is 1o speak in favour of someonc. The advocates are also cailed
lawyers, as they stand on behalf of and in faveor of a side or a party. In other
words, 2 lawyer is to speak for, or support someone. Advocacy can he called
as the act of inducing and persuading the democratic ageneies to resolve legal
and social issues.

The lawyer's profession is considered 1o be one of the learned professions, all
over the globe. The standard of professional conduet and etiquette and code of
ethics of an advocate demands that:

“A member shall, at all times, conduct himself in a manner befitting
his status as a privlleged member of his profession and a gentleman,
bearing in mind that what may be Tawful and moml for a person who
15 not a member of the Bar, or for a member of the Bar in his non-
professional capacity may still be improper for a member.”

It is the duty of lawyers 1o guard the essential frndations of liberty, namely
‘rule of law” which can be the most cficient instrument agamst tyrannical rule.
It is here that the lawyer should emerge as a protector of rights of parties. In
fact, a lawyer 1s under a irple obligation  an obligation to his or her clicnis
to be faithful and respousible 10 them®, an obligation ta the profession not to
besmirch i(s name, or injure its credit by any action or inaction and an obligation
to the Cowrt to be a dependable part of the justicc administration machinery. n
the administration of justice, the bar and the hench constilule two sides of the

8 See the Preamble to ‘Standards of Professional (‘ouduct and Ftiquette’ made by the Har
£ '] ol Tndia under Sectivn 4% 1 ¥c) of the Advocates Ac, 1961, See, Chapter 1L, Part W1
of the: Bar Council of India Rufes, 1975

% Hence, non-appearance of 2 counsel in 4 case is professional misconduct. Sce, €0, Sridher
arel another v, State of AP, 2005 (D RCR () 116 (AR

10 Seethe observation of the Supreme Court in ¢ pmmon Couse, A Regisiered Soe ety v. Lnign
of fncfi und Others, (19%9) Supp. 2 SUC 716
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same coin. In this background, an advocate is an officer of the Court™ and the
legal profession is not a trade or buasincss. It is a noble profession and advocates
have to strive to secure justice for their clients within the lepally permissible
himits.'! With advocaey and knowledge of law at their disposal, lawyers play
a lundamental role in assisting Courts in meeting the ends of justice. 1o the
admimistration of justice, it 18 & lawyer who is called upon to translate complex
legal provisions inio a more comprehendible form. All these apparently reter to
the role of a lawyer in a Court of law. The Advocates” Act, 1901, also lays down
various provisions on the foundations of practice before the Courts.

However, in the modern age, with the growth of Admitstrative 1.aw, which is
necessitated by a varicty of justitied reasons, there is a proliferation of “guasi-
judicial tribunals’, popularly known as iribunais, in almoest every conceivable
field of buman achivities. A plethora of legislative instruments of the Welfare
State pushed up the ribunalised justice delivery system much ahove the justice
dehivery of ordinary gourts. There had to be a radical change in ibe wholc
process of justice admmistration, as it became difficult, thongh not impossible
for the ordinary cowrts to deal with and solve all the socie—wconomic prablems
of the people. Examples arc that of solving the complex problems in the
employer - employee relationship and in a number of scientilic and technical
matters. The complexily is not only m the bipartite relationship of employer
and cmployee, but there is a third aspect, the public inlercst of the society as
a whole, which necessitates the cxpeditious seftlement of disputes between
the two. Tt is nol that the ordinary courts cannot decide such issues, but there
are inherent limitations in the ordinary courts. Moreover, the Administrative
Tribunals Act, 1985, cnacted under Artiele 323-A of the Constitntion of india
opencd a new chapicr in the sphere of administering justice to aggricved
government servants,

Refore proceeding any further, it is necessary 10 take a look at the expression
“tribunal’. Even though, several statutes create “tribunals’, a precise detinition is
not available. Under the Indian Constitution there are references to “inbumnals’.
The Webster’s New World Dictionary defines a “tribunal” which apparentiy

11 See the obscrvation in BN, Shama Advocgée v Stede of Harpana, 2005 (33 ROR (Cn) 166
(rE1).

12 Bee, Fehster 5 New Warld Dictionary, 1992, p. 1517,
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ineludes an ordinary court of taw as well. It is also understood as z court of
Justice, in a broader scnse™. This broad definition of “tribunal” will rot suffice
to comprehend its actual functioning, Tribunals have been defined as “Rodies
outside the hicrarchy of the courts with administrative or judicial functions.™
1n gencral terms, the autbority for adjudicating disputes is the C'ourt and if an
ouiside agency or authority is empowered by the State to determine the rights
of the contesting parties il may he referred to as a *tribunal’. In fact, such
an authority may not he exercising stricfo sensu judicial functions, butl may
excreise cortain powers akin to a judicial body. Such authorities may alo be
referred 10 as *quasi-judicial authoritics’.

The Supreme Court of Indiz in Bharat Bank v, Bharat Bank Employees,"
observed that though *tribunals’ are clad in many of the trappings of a (ourl
and excrcise quasijudicial functions, they are not full{ledged Courts. Henee,
a tribunal is an adjudicating body or a quasi-judicial authorily, which decides
controversies between the contesting partics and cxercises judicial powers as
distinguished from purely administrative functions.'s In other words, a tribunal
18 an adjudicating authority other than a Court of law, vested with Ihe judicial
powers of the State. o Durga Shankar Mehtav. Raghuraj Singh % the Supreme
Court made an atternpt to define a “tribunal’. The Court observed:

*... the cxpression “Tribunal® as used in Article 136 ducs nol mean the
same thing as *Coutt’ hut includes, wilhin its ambit, all adjudicating
bodies, provided they are constituted by the State and are invesied
with judicial as distinguisbed from administrative or cxeeutive
functions.”'”

I Associated Cement Companics Ltd. v ' N. Shurma,'® the Supreme Court

13 Cunron, Dictiomany of fow, 1994, p. 387

14 AIR 1950 5{' 188,

I3 This distinction sheuld be understood only i a limited sense, In roany respecis, the dis-
linulicn between the guasi-judicial and administrative fanclions ceascs 0 exist in loday's
conlexl. As per the decisions of the Courts, both arc cxpected o observe certain procedurz)
safcpuards 1o ensure justice.

16 ATR P934 50 5320,

17 This distinetion between the quasi-judicial and admnistrative finctions were beld oy Be
getting obliteraicd in Indis by the Supremo Cowt in 4. £ Kraipok v. Union of fndia, ATR
1970 50 130,

IT  ATR 1965 S0 1595,
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opmsd that mm order to be 3 *tribunal”, 15 essential that the power of adjudication
must be derived from a law and not from an agreement between the parties.’
A ‘tribunal’, according to an official web sitc, 15 a gencric term for any body
acting judicially, whether it is titled as a tribunal or not.™

Advantages of Tribunals over Traditional Courts

Even though the classical and orthodox views on scparation of powers were
against the establishment of Administrative Tribunals, it came into existence
and continued 1o stay In almost all lezal systems. The Franks Cammittes™
apined that the advantages of tribunals were that {bey were less expensive,
besides, accessihility, freedom from technicality, expedition and expent
knowledge of a particular subject. The establisbment of such “iribunals’ 12
Justified for a number of reasons, which may be summarised as follows:

» Inadequacy of the traditional judicial system i solving problems of
poopie cffectively:

» The judiciary is always overburdened with cases and one cannot expect
a speedy dispoesal, even in importani matters. Therefore, lhe ordinary
judicial system was found to be not very expeditions;

a  The court fee system and the expenses on lawyers and other matters
relating to the conduct of cases in an prdinary cowrt of law made it
axorhitant;

t9  However, cxcoptions cxist in the case of International Court of Justics, lnternational {*rimi-
na! ("mat and Arbitral Tribunzls, where jurizdictions of the respeetive authoritics start with
an apreetnent of the pantics conccrned.

20 See, <hmpindiancournts nic. indsitesmain o { Visited on 5.6-2008).

21 Report of the Committee on Adminisiroitve Triburals and Snguiries, 1957, (Cmnd, 218).
The Frank®s report led to the enactment of (e Tribunals and Inguiries Act, 1938, which has
now heen replaced by the Tribunals and Inquinics Act, 1992, in Eoglaml,

22 In this contcxt the obscrvation of Justice B.N. Aggarwal, Formir Judpe of the Supreme

Court of India, is significant. According to the Hon’ble Tudge, “Onur Constilution provides

far an independent and efficiont justice delivery system. Ivlay m disposal of cases, not

only crestes digillosionment amongst the litigants, but also ondermines the capability of
the system b impart justice in ap efficiont and effective manner. {n account of such defi-
clencics in the system, hoge arrears of cages hywe piled up in courts ar all levels, and ways
and means arc fequired to be found out wrgemly, to bomg tem o 2 mangpeable Bmit,
80 as to sustain the faith of common man.™ Available al ~htip:¥indialuwyers. wondpress.
com 20091 1 /9/pendency-of-cases-speedy-justice’ = (Visited oo 2-3-20H Q).
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= ‘The Court proceedings are formal and complex. Decisions by these
Courts are given only after bearing the parties, very often in detail and
on the basis of the ¢vidence adduced by them in striet compliance with
the Taw of evidence,

* The Counts are bound by traditional niles of procedure, wliich are
often tardy and hence, resulting in inordinate delay; and

» Theordmary couris are often manned by persons whe are not specialists
in the particuiar field to which the dispute relates; the judges are of
course degree hiolders m law, but, may not have the expertise reguired
in certain specific arcas.

The Administrative Treibunals are desimed W avoid technicalities and
complexities of tbe traditional justice delivery system. The approach of
tribunals is functional rather than legalistic. While the ordinary courts are
orthodox, conscrvative and technical, the ribnnals are non-orthodox, non-
technical and ftexible. Very often the issucs wliiehb come before tribunals are
technicai, whichi the traditional judiciary may find difficully in solving. The
tribunals are manned by technical experts wlio will be in a better position to
tackie the compiexities of the problem at hand.

The advantages of the Administrative tribunais over the ordinary jndicial
system™? as identificd by the Law Commission of india are:

t. Inexpensive;
2. Txpeditious;
3. Expert knowledge of the technical matier involved; and

4. Capacity to give cffeet to the policies of social improvement without
undug restrictions from common Jaw policies and the doctrine of
precedent,

However, it is doubtful whether these purported advantages rcally exist in the
present day context.

23 B, Government of India, Zaw Commission of feeice [62nd Report, 1998, p 2.
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In India, severai tribunals are constituted under varions laws, for instance, the
tndustrial Ttibunals and I.abour Courts created under the Industrial Dispuies
Act, 1947, the income Tax Appellate Tribunals eonstituted under the Income
Tax Act, 196, Diisttict, State and National {"onsumer Fora created under
the Consumer Protection Act, {985, and the Authorities created under the
Minimum Wages Acl, 1948 and the Paymont of Wages Act, 1936. I addition
to thesc tribunals, there are other tribunals created under the authority of special
enactmenls. For example, departmental cnquiries and domestic caquiries are
conducted by the employers uuder the statitory requirements of employment
laws.

These agencies are alse bound by the procedurai and legal reguirements which
are to be followed by the Administtative Tribunals. It is important to note at
this juncture that the ttibunals arc not strictly bound by any of 1he procedural
law requircments enumerated in the Civil or Criminal Procedural Codes and
lhe law of evidence in our coumtry. These tribunals are given the freedom by
the statutes creating them to chooesc an appropriate procedure as they deem
fit. 1t may, bowever, be noted that this frecdom is nat to be misuscd by Lhe
tribunals to choose any arbitrary procedure. Moreover, the tribunals are clothed
with some trappings of courls, even lbough not all. It is significant to nute thal
viruaily all tribunal proceedings involve sume complexities, 5o as to warrant
legal representation to a great extent.

It is weli accepted thal the tribunals are expected to follow the principles of
natural jusice while solving disputes of partics. The Franks Committce in
England had observed that the tribunals will have to observe openness, faimess
and imparliality in its approach. Unlike Courts, they can obtain all information
malerial tor the points under coquiry from all sources and throngh ali chanuels,
without being fettered by rules of procedure, which govern proceedings in a
Court of law. Tv doing so, the tribunals must act openly, Fairly and impardiaily,

24 Sec the Law Commission of Tadia, Fowrfecarh Roport on Reform of Judicie ddministra.
riogw, 1958, Vol, 1, pp. 671 695, See also (e observalion of the Supreme Court in Stfe
of Mymore v, Shivabasappd, AIR 1963 50 175, “.. tribunals exercising quasi-judicial fung-
Litans arg not courts and that therefore they arc ot bound to follow the procedure preseribed
for toial of actions In {'ourts nor arg they boumd to by steict rules of cvidence. They can,
wnilike Courts, ohbdin all information material for the points under coquiry from all sources,
and through all channels, without being fettered by rulus and procedure which govern pro-
ceedmgs in {oen.”

)
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wliich implies that the tribunals must afTord a reasonabie and fair opportunity
to the parties to present their case before the tribunal. What amounts to
reasonable and fair ppportunity depends on the facts and circumstances of cach
casc. For instance, the obscrvation of the Sepreme Courl in State of Myore v,
Shivebasappa®™ is noleworthy, According to the Court, “The only obligation
which the law casts on them is that they should not gct on any information
which they may receive nmless they put it to the party against whom it is to be
used and give him a fair opportunity to explain it. What is a fair opportunity
must depend on the facts and circumstances of cach case ... "2

standards of Fair Hearing

It is universaily accepted that the rules of natural justice are the minimum
standards of a fair decision making process.”” One of the principles of natural
Justice 15 that ol fair bearing. During: a tair hearing, an authority is exercised
according te the principle of ' due process of iaw”. Fair hearing, therefore, means
thal an individual will have an opportunity to present his or her case and to
discover what cvidence exists against him or her. Fair bearing may be defined
as “a court or adminisirative bearing conducted so as to accord each party
the due process rights required by apphicable Jaw”.*2 The right to fair hearing
Tequires that an individual shali not be penalised by a ducision aflecting that
mdividual’s rights or legilimate expectations, including, notice, opportunily
to answer the notice and an opportunity to present one’s case. An important
question that may arise at this juncture is, whether the right to represeniation or
hearing includes the right fo get feyral representation or not. Strictly speaking,
the right to get Tezal representation is not considercd as part of natural justice.
The Supreme ('ourt has held in a number of cases™ that ne one can claim the
right to gel legally represented as a matter of right. However, if such a nghi is
conferred by a statule, lhen it may be claimed as a fdghL™ In Peg v, Oroviiound

25 ATR 1903 547 3175, p. 37T,

26 See alsw ol Matbhew v, Prigossor of Medicine, Medicdf Colicee amd unother, (19663 11
LL) 635 ker

27 Dic Smith and R. Gradier, Constitntional and fdminisirative Law, 7t Bde., 1994, p. 602,

28 Hehster s New Waorld Liw Dictionary, Wilsy Publishing Inc., lNoboken, New Jorsey,
2006

2% Sec fow instmes, Kafingi v. Tvre Lecomotiues, ATR 1960 50 9140 Mohinder Sierghr (T v
Efeatiern ¢ ommisyioner, ATR 1978 50" 851,

30 KO Baria v Unien of Indio, AIR 1976 50 1636,

&9



Roving Association ™ Justice Lyell expressed the same view. According to liim
i was diflicull to elaim legal repreaentation before a tribunal as a basic featurs
of dispensation of lair justice. Adoptng {fus atlitude m a rignd manner may
tead to injustice, especially in cases where the representation to hbe made may
be in self defence, where self defence may not be effective. Take for imstance
the case of 2 person whe is unable to cxpress limself. It is ideal that legal
representation is permitted in such sitnations where injustice would result if a
proper represcotation is not made. It is significant to noie the observation of
Lord Denning in the Grevhowsid Rucing Association case’ wherein he said:

“... when a man’s repulation or livelihood is at stake, lic not only has
a right to speak by his own monih. He has also a right to speak by
counscl or solicitor, ..

So also, 15 the view of Professor de Smith who said that, in general, legal
representation of the right quality bofore statutory tribunals is desirabic and that
a person threatened with ¢oeial or financial ruin by disciphnary procecdings
in a purely domestic forum may be gravely prejudiced if he is denied legal
representation.” [lowever, several issucs arise for discussion on the guestion
whether a party to a proceeding before an administrative tribunal is entitled to
be legally represented or not.

The first issue which arises is that of claiming the right to legal representation
as a limdamental right very closely Tinked with the principics of natural justice,
The second is the case of legal representation where if is permitted by Statutes.
The third 15 the situation wlicee i i3 left with the quasi-fudicial swmhonty
to permit lepal representation. The fourth is the situation of an authority
conducting some sort of enquiry, where a disciplinary anthority is conducting
a domestic eoquiry. Before delving into the vartous 15sucs in this regard, 1 s
pertinent to loek at the relevant provisions of the Advocales Act, 1961, whicli
pormits legal copresentation to parlics by advocates.

31 (1969 2 AT FR 221.
3z fbudl

33 D Smith, Judicial Review of Administrative Actiom, 4th Tdn,, Stevens 2nd Sons 11d.,
1950, p. 214.
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The Advocates Act, 1961

The Advocates Act, 1961, Chapter-1V preseribes provisions for tght o
practise. Sections 29, 30, 32 and 33 in this Chapter are as follows:

¥29. Advocates to be the only recognised class of persons entitled o
practise law:- Subject 10 the provisions of this Act and any rules made
thereunder, there shall, as from the appointed day, be only one class of
persons entitled to practise the profession of law, namely, advocates.

30. Right of advocates to practiee: - Subject to the provisions of this Act,
every Advocate whose name is entered in the State roll shall he entitled as
of right 10 practise throughout the territorics 10 which this Act extends. -

(1) ir all Courts including the Supreme Court;
{ii} before any tribunal or person legally authorised to take evidence; and

{in) hefore any other authority or person before whom such advocate is by
or under any law for the time being in force entitled to practise.

J2. Power of court to permit appearances in particular cases: -
Notwithstanding anything contained in (his Chapter, any court, authority,
Or parson may permit any poerson, not enrolled a5 an advocale under this
Act, to appear before it or him in any particular case.

33, Advocates alone entitled to practice:- Except as otherwise provided in
this Act or in any other Jaw for the Uime being in force, no person shall, on
or after the appointed day, be entitled to practise in any court or before any
duthority or person unless he is enrolled as an advocate under this Act.™

An advoeate can represent a client in all the Courts in the country. In addition,
an advocate may represent the interest of his client before a tribunal legally
authorized to take cvidence and before any other authority before whom an
advocate is entitled to practice under any law in foree. 1t may be noted that
an advocate may represent the interest of the client as a matter of right helore
the Cowrts of law and before a tribunal which is authorised (o take evidence.
In any other case, the right to legal representation is conditional. The hasic
idea behind this appears to be that adducing evidence is a techmical matter as
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it involyes cxamination and cross examination of withesses and production
of documentary evidenee, l.egal technicalities can best be handled by a
profussionally qualified lawyer. In this context, it may be noted that the night
to legal representation iz not available to anyone as a matter of right.’ 1t has
to be permiited by the law of the land. There are several laws in India which
perrmit as well as restrict legal representation by lawyers before quasi-judicial
authorgies.

Statutory Restrictions

There are statutes which impose restramnts on legal representation; while some
permit legal representation and others permit it under certain conditions. For
mstance, restraint on lawyers from appearing before labour tribunals may he
tound in Seetion 36 ol the Industrial Disputes Act, 1947, It refers to persons
whoe can represent the management and workmen in a proceasding under the
Act. Section 36(]) deals with workmen’s representatives and allows only office
bearers of the unions and their federation, Under 36(2), cmplovers could be
represented not only by the office bearers of their assoctations and federations
but also by the paid officers ot such associations and federations. Section 36{4)
of the Act provides that in any proceeding before a labour Court, ‘Tribunal
or National Tribunai a party to a disputc may be represented by a lepal
practitioner with the consent of the other parties to the procceding and with the
leave of the Labour Court, Tribunal or National Tribunal, as the eage may be.
Similarly, Section 13 of the Family Courts Act, 1984, provides that no party to
a suil or proceeding hefore a Family Court shail be entitled, as of rish, to be
represented hy a legal practitioner.” The proviso 10 the said section provides

34 Uowever, hure areconirary views on this aspect. Some authors held the view (hat oty con-
text of criminal cases,‘right 10 legal reprosentation is universallv acknowledyred as a funda.
mental Figha'. See, Samuc] BE, Vandi, “Examining the Right to Legal Ropreseotation: a re-
fection on the case of The fnspector Generad v, Steven Hurvey Peres und the Ethe ', [knoan
as the coeeine case] Cenire for Accountability and Ruls of Law, available at < hitpefwaw.
carl-gl.orghomeindes phpfoption—=com_contentfvicw= articledidg=181:examining -the-
nght-to-legal-representation-a-reflecion-oo-the-cose-ofsthe-ingpector-general- v-sloven-
harvey-perez and-the-others-&colid=4-articlesf ltemid 23 » (Visited on 10-10-2008).

33 The Family £'ouris Act, 1984, 5, 13 reads: “Bight to legal represamtation - Nolwithstanding
wnything contained in any Jaw, no parly (o asuit o proceeding: beibre a Family ¢*ourt shall
be crdtled, a5 of right t be reprosonted by a2 lepst practitionen
Frovided that if the Family {"ouri considers it necossary in the interest of justice, it may
sock the assistance 0f a legad cxpert as cwtiries crrioe
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that if the Family Court considers it necessary in the interest of justice, il may
seck the assistance ot a legal expert as amicus cariae.™ (ne of the reasons for
not permitting lawyers before tnbunals or courts was that the appesrance of a
lawyer may prejudicially affect the interest of the other party.

[n certain jurisdictions, advocates camnot appear betore land tribunals
constitoted under some enactments.” However, in India, the legal position
appears to be different. bn FELS. Srinivasa Raghavachar v Stcte of Karnatiha, ™
seetion 48(8) of the Kamataka Land Reforms Aet, 1961, as amended by the
Karnataka Land Reforms (Amendment) Act [ of 1974, which excluded lcgal
practitioners from appearng before the Tribunals was contended to be in
couflict with section 30 of the Adveestes” Act and scetion 14 of the Indian Bar
Councils Act, 1926, L was argued that the Siate legislature was not compeient
to make a law repugnant to laws made by Parliament pursuant to Entries 77
and 78 of List | of the Seventh Schedule of the Constitition, The Court held
that the submission of the leamed counsel was fully supported by the judgment
of a [ull Bench of the 1hgh Courl of Punjab and Haryana in Jaswamt Keur v,
State of Harvana®. The Court adopted the reasoning of the High (‘ourt and
directed that section 48(8) shall not be enforced so as to prevent advocates
[fom appearing before the Tribunals functioning under the Act.*

[lowever, eonsidering the reatriction vn the appearance of lawyers befure an
industrial Tribunal in Paradip Port Trust v. Workmes," the Supreme Courl
expressed the opinion that a lawyer, simpliciter, caunot appear hefore an
[ndustrial Tribunal without the consent of the opposic party and leave ol the
tribunal™ merely by virtuc of a power of attorney executed by a party. lowever,
a lawyer can appear before the tribunal in the capacity of an office-bearer of

38 The phrase amicuy cuvice 15 a Latin word which lilerslly means “fricnd of the Court®.

37 Vour example in Awstralia, a person with legal quelificadons, experience or training is no
allerwesd to represent any pariy or witness before a customary land tribimal, Customary
lzmd toibumals determime the rights of the partics to the dispote in aceordance wilh cugbom,
Huowower, they may appear as 2 party of 3 withess.

38 (1987 2 80CC 692

3% AIR 1977 PRIE22Y.

4t The Kamataka Fand Reforms Aci, 1961, 5 48(8) was thercby omitted by the Amending
Act 1 ot 19971 wed, 5-2-19%1,

41 (1977 2 500 339,

42 Ser, the Industrial Dispoes Acl, 1947, 5. 36{4%
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a registersd trade union or an officer of an assoetation of employers and no
consent of the other side and leave of the tobunal will then be necessary.

Another enactment which imposes reatriction on the appearanes of pleadersis
the Maharushtra Restoration of [.ands to Scheduled Tribes Act, 1974, Section
%-A of the Act provides:

“O-A. Motwithstanding anything conlained in this Act or any law for
the time being in force, no pleader shall be entitled to appear on behalf
ol any parly in any proceedings under this Act hefore the Collector, the
Commissioner or the Maharashtra Revenue Tribunal:

Provided that, where a party is a minor or lunatic, bis puardian may appear,
and in the case of any other person under disaklity, his anthorised agent
may appear, in such proceedingss.”™

In Lingappa Pochmma Appebwar v. State of Maharashtra,” the Supreme
Court examined the validity of the above provision. 11 was conmended that
an advecate enrolled inder the Advocates Act, 1961, has an absolute right to
practise betore all Couns and trbunals. Such a nght i3 no doubt conferred by
Seetion 30 of the Advocates Act. But the Court opined that,

... untortunatcly for the lzzal profission, Scetion 30 has not been brought
into foree so far, though the Act has heen on the Statute Book for the last
22 years. There 1s very little that we can do in the matter and it 15 for the
Bar 10 take it up elsewhere. A person enrolled as ap advoeate under the
Advocates Act is not ipso facto entitled to a rght of audicnee in all Courts
unlcss Scction M) ol that Act i ficst brought mto [oree. That is a mattcr
which is still regulated by different statutes and the extent of the right to
praclise must depend on the 1erms of those statutes.™

An attempt to get a mandamus issued against the Central Government to bring
section 30 of the Advoeates Act, 1961, into force was made in Acftemesh
Rein v. Union of India.* The Supreme Court clarified its position and held

43 (T9HSH1 500 479,

44 In fact the issue was considered by the Sopreme Court in deltemesh Beir v {inion of frdi,
(19EHY 4 50°0C 54 and directad the Govermment of Trulia 1o consider whether Sectiom 30 o
the At should b beogghtl inle [ooce or mA.

45 {198%}4 S0 54,
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that it was not open to the Court to issue a writ to the Central Government
to bring a statute or a statutory provision mto foree™ when according to the
statute concerned the date on which it shonld be brought into force is left to
the diseretion of the Central Government. Flowever, the Court issned a writ in
the nature of mandamus to the ('entral Govermment to consider wlicther the
time for bringing section 30 of the Advocates Act, 1961, mto force has armived
of not.

In fact, the nght of an advocate on the rolls to practise is just what is conferred
on him by Scetion 14(1)a), {#) and {¢) of the Bar Councils Act, 1926, The
relevant provision reads:

*“14. {11 An advocate shall be entitled as of right to practise:

() sulyect to the provisions of mb-section (4) of Scetion 9, in the
High Court of which he is an advocate, and

{h) zave as otherwise, provided hy sub-scetion (2) or by or under
any other law for the time being in force in any other court and
before any other tribumal or person legaliy authorized to take
evidence, and

{¢) beforc any other authority or person betiore whom such advocate
is by or under the law for the (ime being in force cntitled to
practise.™

A very important rule of interpretation 15 the Golden Rule of Interpretation,
which is that the legislative mtent reflected in a Statate must be given cffect
to by the Courts while interpreting a Statute, Henee, if 2 statute prohibits
representation of a party by a lawyer, then it must be given the normal mearting
of the cxpressions given in the Statute and thereby prombiting the representation
by lawyers. On the contrary, if @ statute permits legal representation, it is the
duty of the authority to permit representation by lawyers. The Supreme Court
ol India in Harish Uppal (Ex-Capi ) v. Unior of India? held that:

4 S also, A K Rov v Ukiow of fedis and anofher, (19821 2 SCR 272,
47 {20035 2 500 45, The C'ourt beld that that lawyers had no righl lo go on strike or give a call
for hoyeolt, not oven to go ob atokon stoke.
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*...the right of appearance in Courls s still within the control and
Jurisdiction of Courts. Section 30 of the Advocates Act has not been
brought into force and rightly s0. Control ol conduct in C'ourt can only
be within the domain of Courts.”

The Right io Legal Representation and the Principles of Natnral Justice

The legal position on the question of representation by lawyers in proceadings
before administrative tribunals is similar to that of ordinary Courts. There is
no blanket permission w legal representation as procedural fairness*® does not
require legal representation.” The question ag 1o the validity of the proceedings
hetore a tribumal without giving an opportunity to be represented by a lawyer
was answered in the Australian case, Li Shi Ping and another v. Minister for
Immigration, Local Government and Etheic Affairs,™ Justice Drommond ol the
High Court of Australia explained that, in the absence of a statutory indication
o the contrary, administrative bodies and lay tribunals are in general frec to
exclude lawyers. However, the circumstances of a particular case may place
a case in the category which violates the principles of natural justice if no
legal representation is permiticd. In Australia, it is generally understood that
the need for legal representation must depend on the background of the party
eoncerned, the nalure of the proceedings, the nature of Lhe tribunal and the
nature of the claim.™

Thus, there can be circumstances in which the rules of natural justice would
not be satistied i an opporlunity to represent a party by a lawyer is not given.
Where the rules are silent, the matter is to be dectded by the Courts aceording

48  The Australian Securities and Investments Commission {ASK) has sel oul soven rulcs of
procedural faimess as including an upportumity te ke heard {Frinciple 13, cotitlement &
notice { Principls 2}, 2 right to an impartial decision maker (Principle 3§ and Anding of facts
10 be made oo u sound basis (Pranciple 4), ASIC, Newings Practice Mannal, Para 2, pp. 6-7,
available at =warwasic.govaar [Yizited on 25-1- 20003,

42 Ree, Paul Lalimer ct. of., “Lepal Beprosentation in Awstralia before Tribunals, Comimiliess
and otber Bodics™, Muordoch UTniversity F Law Journal, Vol. 14, No. 2 {2007), p. 122,

500 (1994) 35 ALD 225, as cited In “03" v, Minister faor fmmigration & Multicedtwral df-
Seeies, [2000F FUA 263, available al - hitpsfwweeunherorgirefwarkdicomntey,, ALTS
F{' IRHN, aetboad?s 0.himt~ {Visiicd on 25-1- 2008).

21 Bee for instance, Crelfans-Fugatee v, Standeard Knitting Mills Prv £d and Another; (2003)
5THSWLR 282; Curen v, Blasdom Piv. Lid. TiAs Ascot Frofghtlines and Anotier [2003)
WEWE'A 146 at para, 97,
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to the nature of the procoedings.™ McNab v. Auburn Soccer Sporty Club Ltd &
is an instance. In this case, there was a situation where there was no rule or
practice to exclude lawycrs, but counseis were exchuded. The appellant was
charged with conduct mnbecoming of a member of a clnb. He was expelled
from the Soccer club. In the engniry, the tribunal opined that he was not
entitled as a right to get legal representation. According to the Court, in appeal,
“Natural Justice applies less rigorously to clubs than it does to Courts and
Tribunals™. However, the Court also pointed ont that the mles vary in detail in
different circumstances. It observed, *._.it’s possible to think of a case where
lezal reprosentation would be essential and if the tribunal refased to allow it, In
such a case, the decision would be void. I it was cssential, and if the tribunal
refused to allow it, the decision would be void.”

One of the most important aspects in adhering to the principles ofnatural justice
is to ensure fairness. A fair hearing does not necessarily involve the right to
legal representation.” So alse, Courts are of the view (hat oral hearing 1= not a
part of natural fustice.™ The Frank’s Committee, 1957, in FEngland proclaimed
three basic and fimdamental objectives in the working of administrative
tribunals, which are equally applicable universally to any tribunal, whether
quasi judicial or departmental. They are openness, faimess and impartiality.
The judicial attitude in England, prior to 1963, regarding the applicability of
the principles of natural justice appears to be narrow. ™ However, gradually,

52 Deborah llcaley, Sport and the Law, 4th Tdo, University of New South Wales Press L1d..
Sydney, 2009, p. 117, available at <hitpz//books. zoogle.co.in/ books?id =UES17 YVHHKS
CRedy=MeNab v t Aubin +Soccer HSporls H b Ltd.&source=ybs navlinks ¢~{Visited
on 29-1- 2009

33 {1975} L NSWILR 54. Uther cases in this calcgory are Frecdman v, Peiry and others | 1951)
VR 1001; Sweeney v, Commitiee of South Eost Rocing Associotion, (1983} FLR 191 and
UGamilmrof Boomerangs Sports Aborigingl Corporotion v. Member of New Enpland Croup
12 Rugby Feapwe General Commiitee, [1999] NSWSC 253, Deborzh Hezley, ap.cir., p.
263

54 [1995] 1 NSWLR 54, p. 61, see UQLS and Aflen Allen and Hemsley MNotepool, 1LA313
-Administrative Law - Week Six 210300, available ar <httpcifugls eominotepoeldown-
load.pbp™il: id=5200 (Vished o 25-1- 20099,

3% Dawnd Scott and Alcxandra Felix, Principles of Adminisirative Law, Cavendish Publishing
Ltd., Londoa/Sydncy, 1997, p. 136

o6 Limion of fndie v. LB Mirer, (19713 1 300 396,

37 Foringtance, R, v Metrapolitan Police Commissioner, {1953) WLR 1150, Jt was a casc of
denial of natural justice to a driver while revoking his driving licence where the judiciary
refused e intervenc,
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this attitude save way Lo a more practical approach where of recognising the
applicability of the principles of natural justice in quasi judicial functiens. The
House of Lords clearly indicated this change in attitude by observing that:

“The body with the power o decide cannot lawfully proceed to
make a decision until it has afforded to the person atfected a proper
opportunity to state his case.”™

The next change in the judicial approach was in disregarding the divide
between “quasi judicial’ and *administrative’ functions. The view was that in
either case the admmistrator was to act with fairuess as laid down in Engiand
by the House of Lords in Ridge v. Baldwin™ and by the Conrt of Appeal in
Infant K () %

in this regard, in India almost simitar principles cxist. The Supreme Court of
India n Upion of Indic v. T R berma® ohserved that the titimals should
abserve the principles of natural justice in conducting the enquiry. These
prineiples may be stated in sitple tenms as:

a) a party should have the opportunity of adducing all relevant evidence
on which the party relies;

by the cvidence of an opposite party should be taken in the presemee of
the other party;

c) a party must be given an opporiunity to cross examine the witness
prodnced and examined by the opposile party; and

d) wno material should be relicd on against a party without being given an
opportunity to that party to examing and explaim the same.

5% In Ridge v. Beddwin, 11964 A C 40 o p. 30, In fact, it was a case where the watch com-
raiitee dispuissed a chicf constable without observing the principles of natural justlee, A
plethora of suthoritics hold the view that filure to give a hearing will make a dectsion
void and henee a nullicy. Wade, Adeiinistrative Lew, 5" Fadn., Oxford University Press,
{yeford, 1982, p. 315, do Smith, Principles of Adminisrative Law, 1973, p. 241; Malioch
v. Aberdeen Corporation, {19713 AlL ER 1279, Anizminic Lid v. Forcigr Compenselion
{ommiszion, {1967} 3 WLER 332, Devendre Provap v, Staie of UL F., ATR 1962 3 1334,
etc., are fow cxamples m this repard,

59 1964 AL 40,

&0 {1967y 1 AIlER 234,

61 AIR 1957 SC 882,




All these are reflected in one of the principles of natural justice that no hody
shall be condemned unhcard. This aspect highlights the requiremcnt of “fair
hearing’ by quasi judicial anthoritics.

A natural consequence of these requirements highlights the vsefulness of a
lawyer representing and conducting a case in the interest of the party. The
right {o a fair bearing or fair trial is an essential right in all countries respecting
the rule of law. It 15 cxplicitly proclaimed in Article 10 of ihe Universal
Declaration of Human Rights,® the $ixth Amendment to the {7 S Constilirtion
Article Six of the European Convention of Hunan Rights® and in Article 20
of the Indian Constitution,” as well as in numerous other (Constitutions and
Declarations throughout the world % Further, 15 the maticr before an authority

62  The Iivermal Decloration of Himan Rights, Article 10 rcads: “Everyons 15 entilled in
lul! eyuality to a fair and public hearing by an indepeodent and impartial tribunal in the
derermination of biz rights 4nd obligations and of any criminal charge against him ™

63 The Sixth Amendment of the Ll S Constintion im fact seis forth rights velaled to criminal
proseciutions in federal courts. The Suprene Court has ruled that the principal rights spar-
antced by this anendment are so fimdamental and important that they arc alse protected in
state procoedmgs by the Fourteenth Amendment relating to the Iue Process {Mause. The
text of the amendment reads: “In all eriminal prosecutions, the accused shall cojoy the night
ta a speedy and public trial, by an impartial fury of the State and district where  (he crime
shall have buen commited, whick district shall have been previously ascertained by Law,
and te be informed of the najure and cause of the avcusation: to he confionted with the wit-
nesges against him; 1o have compulsory precess for obtaining witnesses i his favor, and Lo
have the Assistance of Counsel for his defence ™ _

64 Anicle 6 of the European {‘onvention of Human Rights provides a detailed dght to o fair
trial, including the right to a public hearing before an independent and impartial tribunal
within reasonable ime, the presumption of innocence, and other minimum rights for those
charged in & eimmal case [adequate (ime and facilities to propare (heir defenoe, acoess to
lepzal represcatatlon, Highl to examine witnesses agamst ther or have them caamined, Tight
tur the free assistance of i interpreter)

85 Cimstitetion of India, Article 20 reads: “Protection in tespect of conviction for offences
(1} No person shall be comvicted of any oflence cxcept for violation of the law in force

at the time of the commission of the st charged as an offence, nor be subjected 1 &
penafty preater than that which raight have been inflicted vnder the law in force ot the
time of the commission of the offence

{2} Mo person shall be prosecited and punished o the samc offence more thun once
{3} No person accused of any offence shal) be compelicd @ he a witness apamst hin-
salf™.

86 In Fomasovic v. Travaghinl and mother, [2007] VSO 337 [139], Justice Bell considered fair
hearing to he inherent m the ule of law ind the judicial process. See Hiuman Rights Law
Resource entee Lid., The Right fo a Fair Hearing and dveess ro Justice: Australia's Oh-
Hegarions, availablc at =htipffwww. brlre.ong. an/filesfhrirc-submission-access-lo-justice-
inquiry pdf > (Visited on 301 -2008).
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concerns complex questions of law and fact and the party concerned may find
it complex to deal with it or i3 not in a position to handle the matter effectively,
he may be permitted to be represented by 2 lepal practilioner. Similarly, when
a party is pitted against a legally trained opposition, it is necessary to allow
representation by a legal practitioner.?’

The right to representation by connsel before an administrative tribunal, even
though considered to be part of the principles of natural justiec, 15 noet absolnte.
The existence of this right, as mentioned earlier, is dependent upen the nature
of the dispute, the complexity of the case, the seriousncss of the allegations
comtained in the pleadings and the consequences that could result from the
tribunal’s decision. The tribunals also have discretion to permit or refuse legal
representation depending on factors, such as, judicial nature of the proceedings
and the resultant delays and mstitutional constraints. In this context, it is
interesting to note the observation of Justice Krishna Iyer in Mohinder Singh
Gill v. Chicf Election Commissioner ™ where the leamed Jnidge said:

*_..subject to certain necessary limitatious natural justice is now a
breoding omnipresence although varying in its play... lis essence
is gond conscience in a given situation; nothing more  bul nothing

less.™

An oral hearing cannot be regarded as an inseparable inpredicnt of natural
justice in ndia.® Consequentially, the right te legal representation hefore an
administrative tribunal cannot be claimed as a part of patural justice. Thiz
right must emanate from the constitutional or statutory provisions. Thus, if a
Statute prohibits the appearance of lawyers before a tribunal, cstablished under
a Statute, it does not amount to denial ¢f natural justice.™ A Division Beneh of
the Bombay High Cout consisting of Chagla C. ). and Gajendragadkar J., in
Mulchand Gulabchand v. Mukund Sveram Bhide,” observed:

67  Seefor instance, L Subromargam v. Cellector of Cusioms, AR 1972 50 2178,

6% (1978) 1 3CC 405,

00  Sea {mion of Indic v. P & Roy, AIR 1963 3C 853, p.B5%; M Seddalfnglel v. Siave of
Mysore, ALL 1972 Mys. 9, p. 10. Scc also, HM. Scervai, Constifitional few of fadia, Vol
1, M, M. Tripathi Pve. Ead | Bombay, 1976, pp. 930-31; Jain and Jaim, Principles of Admin-
iztratiee Low, Winlhwa and Company, Nagpur, 1973, p. 192

70 See, the Industrial Disputes Act, 1947, 5. 36(d).

71 AIR 1932 Pom. 296
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“According to the Bar Councils Act and also the Bombay Fleaders
Act, the right of 2 lawyer to practise before a tribunal is not an absolute
right. Tt is a night subject to the provisions of any law for the time being
1 foree. Therefore, the only right of a lawyer that has been safeguarded
under the Constitution is the right to practise his profession. Now, that
right not being an absclute right, no absolnie right is conferred upon
the lawyer by the provisions of the Constilution. The Constitution
guarantees 1o the lawyer such night as he has under his charter. 1f any
such night is affected or contravened, then undoubtedly he can rely
upon the provisions of Article 19%f). But if the right given lo him is a
lirmited right and that right is not in any way affected, he cannot claim
a wider right or a larger right under the Constilution.™

Reference may also be made (0 a passage in Basify Commentary on the
Constitution of India,™ under the heading “Right of a lawyer to practice”,
where if i5 obzerved:

“The right of a lawyer to practice is not a natural or absolnte right but
is subject to the termas and conditions laid down in the statute which
enables him to practice, e.g., the Bar Councils Act. What Article 19(1)
{2} guarantess is that limited ight (o practice, subject to the terms
imposed by the statute which gives him the statutory right to be enrolled,
and to practice. Hence, when that statutory right is expressly subject to
‘any other law for the time being in force’, and a law prescribes that a
lawyer shall have ue authority to appear before a particular tribunal or
authority, no fundarmental right is infringed.”™

We have already noticed that in certain situations refosal oflegal representation may
tantamaount 10 denial of justice. For example, 1n cases where the subject matter of
Imjinry is technical or complicated or evidence is voluminous or the case involves
a question of Iaw, disallowing legal representation might result in the dental of
atural justice.™ Thus, it depends upon the facts and circumstances of a particular

T2

13

74

Basily Commentary on e Constiiution of Indis, 3 B, Yol 1, p. 752, as cited m Kwi-
wartt Singh v. fncome-Tox Officer and others, jafrer.

Sec, Kufwensz Simgh v fnvome-Tow Officer. and others, available at <hitpzimwwmdianka-
rwoum.org doc 1397109/ para 21 {Visited on 10-4-2008).

Fain and Jam, Principies of Administrative Law, 1973, pp. 202 -3,
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case whether the refisal to permit the appearance of a lawyer amounts to denial of
natural justice or not.” If a statitory provision cither specifically or by inevitable
mnpheation cxeludes the application of the rules of natural justice, then the Court
cannot ignore the mandate of the legislature. Whether or not the application of the
prnwciples of natural jostiec m a miven case has been excluded, wholly or m pat,
in the exercise of statutory power, depends vpon the language and basic scheme of
the provision conferring the power, the nature of the power, the purpose for which
it is conferred and the effect of the exercise of that power.

Legislative Policy
a} Denial of Legal Represeniation by Statutes

The right (¢ be represented (hrough a lawyer has not been insisted upon as a
necessary ingredient of the principles of natural justice unless the eircumstanees
are such that its denial resulls in manifiest injustice.™ The lesislalive policy in
this regard in India appears to he non-uniform, Seme Statutes place restrictions
on the legal practitioners from appearing belore the aothonties esiablished
under the statiutes. The view against legal representation js that it complicates
and delays matiers and mves an edge to the rich over the poor. In this context
it is significant to note Section 6{cr) of the Administrative Procedure Act, 1946,
in Fngland which provides for legal representation and paragraph 87 of the
Franks Commiltes Report which lays down that the tight to legat representatiou
should be curtailed in most “exceptional circumstances’. Therefore, it may be
ideal to curtail legal representation only when it is clear that the mterests of the
parties would be better served by sueh restriction and even in such cases legal
aid must be provided by the administrative agency itself.

b} Unconditional Legal Represeniaiion Permitted by Statates

There are other Statutes which permit legal practitioners to appear before
various suthorities. Tribunals wnder the tax laws wouold mould thewr own
rules of procedure and dispose off appeals and reference applications with
the assistance of “authorised representatives’ of the parties. Section 288 of

75 Rom Noveck v, State of UF, AIR 1967 All 184,
T6  Soc, Dion of Indiav. Cof LN Sieha, 1970 (2) 80C 458
T1 N Katindiv. Tota Locomotive & Engimecring Co , AIR 1960 30 014,
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the Income Tax Act, 1961, permils an assessee to be represented before the
Tribunal by (a) a rclative of the assessee, {b) a person regularly employcd by
Lhe assessee, (¢} a lawyer, {d} an accountant or {¢) an ineoms {ax practitioner.
This Jast calegory gives conlinued recognition to persons who had been
aitending before income tax aulheritics. It also gave recognition to persons
who have passed a recogmized accoumtancy examination or has acquired
certain prescribed educational qualifications. The income tax authority, which
is a party before a tax authority can be represented by a representative, ™

¢) Legal Representation Authoriced by Statwtes, subject to the Perrission of
the Authority

Another important aspect of statatorily permitted legal representaiion is the
one with the permission ot the authorily concerned before such representation
takes place. The most common example may be found in the Indnstrial Disputes
Acl, 19477 The Act gencrally dues not permit representalion by a legal

T8 Usually am Income-tax officer and in recent years, an Addittonal £ Deputy Commissioner
ausisted by an Income-tax )fficor duly sappomicd for the pirpose by the {'cotral Govern-
ment by a Liazctte notification or any other person acting on his behalf eould represent the
Drpartment.

79 Bection 36 of the Act reads: “Represcotation of parties,

(1y A workian whe is a parly Lo & dispute shall be entitled to be repeesented tnoany pre-
ecoding wnder this Act by

(a) any memaber of the exceutive or office bearer of a repristered trade union of which be
iz a member;

(hy  amy eresmiber of the croeoutive or other office bearer of a foderation of trade univos to
which the trade umion reterred 1o in clavse (o) s affilialcd;

{)  where the worker 15 ot a member of any trade union, by any member of the cyeeugive
or other office bearor of any rade union conneoled with, or by any other workman
cmployed n, the indusiry in which lbe worker is cmployed and sathorized in such
manner a5 may be proseribed,

{2} An cmployer wha is a party (o a dispute shall be ontitled to be represented in any
poocecding under this Act by -

{a) anoflicer of an asseciation of employers of which he 2 2 member,

(b} anofficer of a federmiun of association of cmplovers to which the association referred
o N clange {2 is affiliated;

{c} where the employer is not 1 member of any association of emplovers, by a officer of
any association of empleyers cormevted with, or by am other employer cogaged in,
the industry it which (he employer is engaged and authoriced in such manncr a5 may
be prescribet,

(31 Noparty ta dispute shall be entitled to be representedd by a kogal practifionct in any concili-
ation procecdings under this Act or in any procesdings before a 0ot

4 Inimy procecding before a Labour Court, Tribunal or Nahional ribanal, ¢ perty 10 2
dispic may be represented by a legal practiioner with the consent of” the other par-
lies to the procecding and with the Teave of the Labour Cowrt, Tribumal or Nalional
Tribunal, as the case may be.
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practitioner in certain proceedings. However, under the provisions of the Act,
a party to an industrial dispute before a tribunal or court may be represented
by a lawyer when the opposite party consents for sueh represenmtation and
on the permisston of the presiding officer. The general trend among the
presiding officers of labour courts, industrial tribnnals and national tribunals
is to allow legal representation in every matter. Another instauce of statutory
permission to engage legal practifioners may be seen under Section 2002) of
the Minimum Wages Act, 1948.% One could find several other legal provisions
in this regard. However, whether the Presiding (fficers of these tribunals
ms15t on the requirement of the leave of such anthorities is a malier of further
examination.

Ancther tribunal before which the appearance of lawyers is not appreciated
is the Consumer Court. Section [2 of the Consumer Protection Act, 1986,
deals with the question as to who ean file complaints before the appropriate
consumer fora,* In this context, jt is interesting to note the orders of the
National Consumer Disputes Redressal Cominission in a Revision Petition®?
from the order of the State Consumer Commission of Tamil Mady in a matier
concerning authorised representation by an agent of the parties. During the
course of discussion, the State Commission referred to the provisions of the
Constitution of India, the Advocates™ Act 1961, the Consumer Protection Act,
1986 and the rules framed thereunder by the Central Government and the

8 Subsection {2) of Section 20 provides:

“Where an emplayes has sny elaim of the nature referred to m sub-section (1) the cmploy-
ee himself or any legal practitioner or any official of a repistered pade union authorized in
wrlting 10 act om his behalf or any Inspectar o any person acting with the pormission of the
antherity appointcd under sub-gection (1) may apply 1o such anthority for a direction...™

3]  An interaction by the author with some of the Presiding €)fficers of Industyial Tribunals
amd Labour Courts in India tevealed thaot, for various reasons, they prefer havmg lawyers
representng cases befong thern.

52  According to the Act, any person whoe can be tormed as a consumer opder the Acl can make
a complaint. Further, the: following arc also recegnized as persems who can filo a complaint
under the Act:

- A COnSIIEn, or

= any volimiary comsumer associabion registered under the Companics Act, 1956 of t-
der amy other law for the time heing in force, or

= |he Central Government or any State Covemment,

* (M or Morc consumers, where there arc numerous consumers having the smme inter-
cxt.

83 10tV of 2002,
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Tamil Nadu State Government, the Civil Procedure Cede and the Civil Rules
of Praclice of Madras High Court, the C'riminal Procedure Code and various
Indgments of the High Couris and the Supreme Court. Thereafier, the State
Commission observed:

*Thus it is crystal clgar that the provisions adumbrated under the Act,
1986 enables & veluntary consumer organization registered under
the Companies Act, [936 or under any other law for the time being
1 lorce to present a complaint for and on bebalf of be aggricved
complainant / consumer in the absence of himself virtually figuring
and filing a complaint a5 a complainant. An authorised agent appears
for and on behalf of the eomplainant or the opposite party in their
abscnee before the Forum on the hearing dates. The authorised
agent either for the complainant or for the opposite party is not at all
empowered to make a represcntation for and on behalf of the party he
is appeaning for. His appearance before the hearing date is actually (o
dispense with the presence of the ecmplainant or the opposite party
on the date of hearing and nothing further. As such, the statutory
provisions adumbrated nnder the Act, 1986 does not give the right
of audienee either lo the voluntary organisations registered under
the provigions of the Companics Act, 1956 or any other law for the
time being in force or in favour of the authoriscd agents either for
the complainant or for the opposite party. It appears that the salient
provisions in the Act, 1986 had been adumbrated In rather a hid to
avoid an order being passed, dismissing the complaint for the default
of the complainant or an order being passed ex parte on merits or
for the avojdance of the lecbnical objection of locus standi that may
cmerge for the complaint to be filed by such associations instead
ot by the aggrieved party / eomplainant / consumer and nothing
further ™™

It was contended that if the various pronouncements of the Supreme Court and
of the igh Courts on Order -- 18] of the Code of Civil Procedure, 1908,% are

84 In I'duniory Crgonisavion in Interest of Conswmer Education {VOICE) v. The Regisiror
Tomil Nady State Consumer {Ysputes Redvessal Commission, in Revision Petition No.
10772002, available at <hip-/nedre.nic. mRPLG1 72002 btml = { Visited on 10-2-2008).

85 Oeder TH provides for the variows nules relating to “Recognived Agents and Pleaders’.
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considered, it could be seen that under the general prevailing law no authorised

agent could claim to possess a right of audience in the Court of law, unless

specHic pormission of the Courl was obtained and that, the word ‘appear”
in Order 111 does not include right of audience before a Court. However, the
objectives of the Act and various pronouncements of the Supreme Court show
that authorised represenlatives can certainly have a right of andience and

this right is not merely confined to appearance hefore a Consumer Forum. A
Division Bench judyment of the Bombay [Ligh Court in Sawjen R, Kothari and

ariather v. The South Mumbai Consumer Dispiites Redressal Forum™ was also

referred to the National C'ommission. The 1ligh Court in this case observed:

“We, thus conclude that a party to the proceeding before the [hstrict
Forum/State Conunission has right to authorise a person of his choice
L represent him and appearance of such agent authorised by the party
on the dale of hearing before the District Forumy/Stale Commission
15 not restricted to physical appearance but includes in terms of Rule
AT HE) or A6 of Rules of 2000 to examine and cross examine the
witness, address the conrt and take part in the proceedings as the case
may be. Any other view may deleat the very ohjectives Tor which Act
of 1986 was enacled...”

Some of the observations from the above judgment were relied on by the

Mational ‘ommission in examining the scope of the cxpression “appear” and
right ol audience.

£o

“The right t appear, therefore includes right of addressing the Court,
CxAamining, cross-examining wilnesses, oral submissions, ete, If we
aceept the submission..that “to appear”’ means only physical presence
beforc the Consumer Forum for the purposes of filing a complaing,
appeal, or reply on behalf ol the party, it would creale a very strange
situation before the Consumer Torum/Silate Commission. 1t an
anthorised agent alone appears on the date/dates of hearing, neither
the hearing will procecd further, nor the consamer Torum will be able
1o either dismiss the complaint for default or decide it on merit or
decide it ex parte. Consider a situation like this: Scetion 12 of the Act

AIR 2003 Bom, 15,




of 1986 permits the aggrieved consumer to filc a complaint through
a recognised consumcr association. In the complaint, the consumer
associalion appears through its office bearcrs as its recognised
agent. [Joes the law i.e., Act of 1986 and Rules of 2600 compel such
complainanl-association who is espousing the cause of a consurmer,
enpragement of a legal practitioner to address the Consumer Forum?
Answer 15 a simple no. Once the complaint is filed by an aggrieved
consumer through a recogmsed consumer association, the authorised
agent appearing for such recognised consumer association is expected
ter take the complaint te a logical conclusion by full participation in
the complaint proceedings which may include addressing the Forum,
examining and cross-examining the witnesses, ¢tc. (bservation of
prnciples of natural justice alone is sufficient in rendering justice to
consumers...In view of this, we have no hesitation in giving a wider
and comprehensive meaning to the expression “to appear” appearing
in Rule 47} and 87} of the Rules of 2000 to include addrcssing the
C'ourt, ¢cxamining and cross-examining wilncases, etc. We are of the
considercd view in the light of siatulory provisions like section 2(1)
{b} (11} and section 12 of he Act of 1986 and Rule 7)) and %{7) of
Razles of 2004} that the right of audience inheres in favour o authorsced
agenis of the partics to the proceedings before District Consumer
Fiomum and State Commission and such right is not incongistent or in
conflict with the provisions ol the Advocates Act...lt is now a well
seftled position of law that the right conferred on advocates vnder
the provisions of the Advocales Act s a statutory tight and not a
{undamenlal right guaranieed under the Constitution. A person whe is
not an advocate eannot practise law. Any person other than a party to
the proceedings or an advocate cannot claim a right of audience betore
the Ceourt, tribunal or avthority ontil it is provided by law or such
person is specifically permitted by such conrt, tribunal or authority.
This in sum and substance is the scheme of Sections 29, 32 and 33
of the Advocates Act, 1961, and Scetion 14 of the Bar Counvils Act,
1926 which is stifl operating as Chapier 1V of Advocates Act, 1961 has
not fully come in eperation and Section 14 of Bar Council’s Act, 1986
cammot be said to have been repealed.™
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The National Forum was of the opinion that the ‘agent’ as defined in the
Central Consamer Protection Rules, 1987, means “a person duly muthorised
hy a party to present any complaint, appeal or reply on its hehalf before the
Mational Commission’.

Another issie in this case was whether a person who is neither a part of a
consumer organisation nor related to the consumer in atiy manner nor a
pracizeng lawyer can appear on a regular basis before a Consumer Forum as
an authorised person or not. 1t was contended that there was considerable merit
in the submission that such a practice might be detrimenlal to the working of
the Consumer Forum as such person, not having any Jinkage with a consumer
organisation, may become a parallel body which might in fact exploit a
consumer rather than subserve his interests, as there was no accountability
attributable te such persons. In this contexi reference was made to the decision
of the Supreme Court in Harishankar Rastogi v. Girdhari Sharma® where the
Supreme Court observed:

“Judges may suffer if quarrelsome, ill-informed or blackguardly or
blockheadly private representaiives filing argnments at the court.
Likewise, the party himself may suffec il his private representative
decetves him or destroys his case by mendacious or meaningless
submissicns and with ne responsibility or respect of the court. Other
situations, settings and disqualiticalions may be conceived of where
grant of permission for a privaie person o represent anuther may be
obstrucitve, even destructive of justice. Indeed, the Bar is an extension
of the system of justice; and advocate is an officer of court.,.”

It was also contended that the rights of advocates under the Advocates Act
vis-ii-vis rights of consumer organisations has to be rejected. The argument
was that Section 30 of the Advocates Act had not been netified, and that
apart, the Supreme Courl has upheld the legislation depriving the rght of
lawyers from appearing in Courts.® ln such circumstances, when lawyers can
themselves appear before the Consumer Forum, it cannot be said that there is
any deprivation of their rights. 1t is a scitled principle of 1aw that when there

87 (1972) 2 8CC 165.
B8 For instimce, the Labotr Courts and Indusiral Tribonals.
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are two special enactments, the Iatter enactment would prevail and in this case,
the latter ¢nactment is the Consumer Prolection Act, 1986,

It is important to note another significant factor in this regard. A Consumer
Forurn will permit an anthorised agent to appear before it, but an anthorised
agent will not be one, who has used this as a professton 1o eam his livelihood
A Censumer Forum has to guard izelt agamst unscrupulous authorised
agents who may expleil the consumer for their own benefil and arc stmngers
te the eonsumer movemnent. A Consumer Forom can certainly examine the
qualilication, relationship and antccedent of an anthorised agent when he
represents a consumet. It can certainly forbid m wnscrupulous authorised
agenl from appearing before it in any particular complaint, appeal or revision.
While the Bar Council of a State or Bar Cowncil of India exercises control
over the conduct of a lawyer there is no such eontrol over a *professional’
authorised agent. Even in the case of vohmtary consumner organisalions no
Code of Conduct has been formnlated by the (overnment of India.*

1t 1s interesting to note the concluding argument of Mr. Gopal Subramanium,®
which was accepted by the Commission in this case. Approving the contention,
the Natonal £ ommission held:

“Kecpmg in mind that the composition of consumer eourts 15 such that
it includes not only judicial members but also non-judicial members
from the ficld of administration and social work this envisages a new
approach, which is to be shorn of the shackles of procedural law so
thal access o justice is easy and simple. In this contexl, 1o say, that
a consumer association canpot plead the ease of the consumer or an
assgciation cannol appear belore a consumer court will be to defeat the
purpuses of the Act itself. Therefore recognised Consumer associations
should have the right of audience before the fora under the Act™.

&9 COnly requircment i that such organizations shalt be “vecopnized sonsumer association™
to mean voluntary consumer association registered under the Compandes Act, 1956 or any
other law for the time being i force. See Explanation to the {onsumer Protection Act,
19£6, Section 12,

M Scomior Advocate, who was an serieuy cprdae m (his casc.,
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Legal Representation in Domestic Enquiries

In the matter of domestic enquiries, law in general, does not allow legal
representation as a matier of right to the parties. It may be permitted in
exceptional circumstances. In Fraser v. Mudge™ the Court of Appeal held that
there was no right to legal represenlation in a disciplinary proceeding before
a Board of Visitors, although the Board could allow representation. {Iowever,
n R v. Secretary of States for the Home Department ex parte Tarront,” the
Divisional Court held that in cerlain circumstances the Board must allow
representation.”

The law in India also follows the same track. It docs not concede an absolute
right of representation to an employee or a person in domestic enquities as part
of the right 1o be heard. So also, there is no right to representation by somehody
¢lse unless the rules or regulations or standing arders rogulating the conduct
of disciplinary proceedings specifically recognize such a right and provide
for such representation. ln N. Kafindi v. Tata Locomotive & Engincering Co.
Lid. * the Supreme Courl observed:

“Actustomed as we are to the practice in the conrts of law to skillful
handling of witnesses by lawyers specially trained in the art of
cxamination and cross cxamination of witnesses, our first inclination
i5 to think that 2 fair enquiry demands thal the person accused of an act

o1 [1975] 3 AREER 75.

02 [1985[ OB 251 In thiz case, following a riot and roofiop demonstration by some prison-
ers at Albvny prison and u later vielent confrontation, a oumber ol prsoncrs faced serious
charpes at adjudication. The prisences asked for and were denied either legal representation
i Ihe assistance of a fricnd at the heanngs. They songht leave to apply for judicial review
+m this basis. The Divisional Cowt held that it was hiwmd by the earlier decision n Frater
% Miudye { supre) (hat there is ne right to legal repeesentation at an adjudication. However,
the Conart alse held that adiudicators were masters of (heir own procedure and the docision
did not alfect their discretion to allow such representation in certain silustions.

93 Wehster, )., identificd the fallowing circumstances for permitting legal TCpPICEEntation:
The seriousness of the charge and the potewial peoalty; Whether any points of law arc
likely to arise; The capacity of the person {prisoncr) 1o represent his case; Procedural dif-
ticultics snch as the difficulty some prisoncrs might have in cross-examining 3 witness,
particularky one giving expert evidence, without previously having seen that witness® evi-
denee,

94 AIR 1960 8¢ 914. Stc also, The Management of National Sceds Corporation Lid v. K. b
Romta Redgly, 2007 (1) SCU (1.&S) 512,
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should have the assistance of some persen, who even il not a lawyer
may he cxpected to examine and cross-cxamine witnesses with a
fair amount of skiil. We have to remember however in the first place
that these arc not enguiries in a court of law. It is also necessary (o
remember that in these enguites, fairly simple questions of fact as to
whether certain acts of misconduct were committed by a workman or
not only fall to be considered and straightforward questioning which a
person of fair intelligence and knowledge of conditions prevaiting in
the industry will be able to do will ordinarily help to elicit the truth. It
may often happen that the zccused workman will be hest suited, and
fully able to cross cxamine the witnesses who have spoken against
him and to examine witnesscs in his favour.

It is helpful to consider in this connection the fact that ordinarily
i enquiries before domestic tribunals the person accused of any
misconduct conducts his own casce. Rules have been framed hy the
Govemmment as regards the procedure to be foliowed in enqguiries
against their own employees. No pravision is made in these nutes that
the person against whom an ¢nquiry is held may be represented by
anybidy else. When the peneral practice adopted by domestic tribimals
is that the person accused conducts his own case, we are unable to
accept an argument that natural jostice demands that in the casc of
enquiries into & charge-sheet of misconduct against z workmarn, he
should be represented by a member o his Union. Besides it is necessary
o remember that if any engniry is not otherwise fair, the workaman
concerned can chailenge its validity in an industrial dispute.

Our conciusion therefore is that a workman against whom an enquiry
is being held by thie management has no right to be represented at
such enguiry by a representative of his Union; though of course an
cmployer in his discretion can and may aflow his cmployee to avail
himself of such assistance.”

in a subsequent case, namcly, Duniop Rubber Uo. (India) Led. v. Workmen”

05 ATR 1945 50 1392,
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the Supremc Court laid down that there was no right to representation by
another person i disciplinary proceedings unless the Service Rules specifically
provide for the same.

The matter was again considered by the Supreme Cowrt in Crescent Dyess
case.” In the context of Section 22(ii) of the Maharashtra Reeognition of Trade
Umions and the Unfair Labour Practices Act, 1971, as also, i the context of
domestic enquiry, the Court” upheld the statutory restrictions imposed on a
delinquent’s choice of representation through an agent.

Subsegquently in Brooke Boad India (P) Ltd v. Subba Raman and unather ™
it was held that the law i (his country does not concede an absolute rght
of representation to an employee as part of his right to be heard. ft was
further specified that there was no right (o representation as such unless the
Company, by 1ts Standing Orders, recognises such a right. In this case, it was
also laid down that a delinquent employee has no tight to be represented in
the departmental proceedings by a lawyer unless the facts involved i the
disciplinary proceedings were of a complex nature in which case the assistance
of a lawyer could be penmitted. This position was reiterated by the Supreme
Court in Bharat Petroleum Corporation Ltd v Mehararhira General Kamgar
Union & Ors.”

Another case where the question of legality or otherwise of legal representation
in domeslic cnguirics came np hefore the Supreme Court was in The
Management of National Seeds Corporation Ltd v. KV Rama Reddv ™ In
this case, the appellant called in question the legality of the judgment of the
Karnataka High Court directing the National Seeds Corporation to consider
afresh the respondent’s prayer for being represented by a legal practitioner.

In this case, the respondent was an Assistant Grade I1. The respondent and
another person, a Seed officer, were responsible for a huge loss of above Rupees
63 lakhs which was misappropriated by them. Accordingly, a complaint was

Q6 Crescent Sves and Chemicals Lid, v. Ram Navesh Tripathi, 1993 (23 SC'C 115,
97 Per Iustice A M. Ahmadi,

98 1961 (2) LLY 317, In thig case the Count tollowed the carlier decisions in Kedindt i orie
{suiprrery and the Dunfop Rubbar Compary ¥ case {supral.

99 IT 1995 (8) S0 487,

100 2007 (1} 500 (L&S) 512,




lodged with (he Police and simultaneonsly departmental proceedings were
also initiated against them. At the enquiry, the respondent sought permission of
the disciplinary anthority to take the assistance of a retired Assistant Manager
of the Corporation. The prayer to take his assistance was rejeeted by the
Corporation, in view of Rule 31{7) of National Seeds Corporation {Conduct,
Ihscipline and Appeal} Rules, 1992" . The respondent chailenged the order
by filing a Writ Petition before the Karnataka High Count. The chalienge was
on Lhe legality of Rule 31(7) of the Rules on the groung that the provision
denied opportunity o a delinquent cmployee to avail services of the person
of his choice. The High Court did not aceept the contention and dismissed
the writ petition. Adter the dismissal of (he writ petition, the respondent made
a representation for permission to take the assistance of a legal practitioner.
The said request was tumed down by the management. Against this order
the respondent filed another Writ Petition, again challenging that part of
the rule which permitted engagement of a legal practitioner only when the
presenting officer appointed by the disciplinary authority is a logal practitioner
or the disciplinary authority having regard to the circumstances of the casc, so
permitted. A counter-affidavit was filed by the Corporation taking the stand
that the same issnes were earlier raised in the previous writ petition which
was dismissed The High Court aflowed the writ petition by observing that
even though presenting otficer was not a legal practitioner, yet the disciplinary
authority could permit engagement of a legal practitioner having regard te the
circumstances of the case. The Supreme Court dismissed the plea and allowed
the appellant’s contention. The Court observed:

“Fhe reasons indicated by the appeltant for (he purpose are (a} that
the amount alleged (o have been misappropriated is Rs.63.67 lakhs
(b} number of documents and number of witnesses are relied on by
the respondent, and {c} the prayer for availing services of the retired
cmployee has been rejected and the respondent is umable to get any
assistance to get any other able co-worker. None of these factors are

101 Bule 337} reads: “The employes may take the assistzace of any sther coaployse working
in the particular unit whers the cmployes is working/was workitg ot the time of happen-
ings of allesed changes to which the inguiry olates or where the nguiry is being condncted
Lo present ihe case on his behalf but may not engage a Tesal practiticher Tor the PLEpISE
unlcss the preseoting eificer appointed by the disciplimary authority is a lepal practitiener
ur the diseiplinary authority having regard to the cirmumstanees of the case, so pormie:,”
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rcally relevant for the purposc of dociding as to whether he should be
eranted permission to engage the legal practitioner. As noted earlier,
he had to explain the factual position with reference to the documents
sought to be utilised against him. A legal practitioner wonld not be in
a position to assist the respondent in this regard. it has not been shown
as to how a legal practitioncr would be in a better position to assist
the respondent so far as the documents in question are concerned. As
a matter of fact, he would be in a better position to cxplain and throw
light on the question of acceptability or otherwise and the relevance of
the documents in gquestion, The High Cloud has nst considered these
aspects and has been swayed by the fact that the respondent was a
physically handicapped person and the amount Inveived is very huge,
Az option to be assisied by another emnployes i3 miven to the respondent,
he was in no way prejudiced by the refusal to permit engagement of a
legal practitioner. The High Cowt’s order 13, thercfore, wnsustamable
and 1s set aside.”™™

Coneclnsion

It iz time that the law makers reconsider the law on this subject The right to
he represented through a lawyer has not been Insisted upom as a necessary
ingredicnt ol the principles ol natucs! justice unless the ¢ircumstances are such
that its denial results in manifest injustice.'®" In the light of the above discussion,
it tnay be scen that cerlain statutes, Tike, the Industrial Disputes Act, 1947, bar
lepal representation while statites like, the Income Tax Act, 1961, allow legal
representation. The commmon argument against allowing legal representation is
that it compiicates and delays matters and as mentioned above, gives an edge
to the rich over the poor. Whatever may be the truth, it cedainly reminds one of
the words of the well-known jurist, (. K. Alcn that it is a “mistaken kindness
to the poor™.™ In England, Section 6{a) of the Administrative Procedurs Act,
1846, provides for leeal representation 2ud para 87 of the Frank Committee
Report lays down that the right to legal representation should be curtailed

JOT 2007 (1) S0C (L&ESY 512, p. 5T7.
103 Kafindi v, Tata Locomotive & Enge. Co., ATR 960 5C 914, (1960) 3 SCR 407

134 TP Massey, “Compuatsions and ¢ onsleonts ol Administrative Justics Apainst the Backdrop
of the Swaran Singh Commitee Report™, (1976) 3 50C (Jour) 5.




in most ‘exceptional circumstances’.®s Judicial opiniou in gencral favours
permitting legal representation only in certain ciremmnstances. The old notions
on this legal issue must give way to modern thoughts based on jdeas of justice
with a humanitarian approach. Hence, it is suggested that the tight to legal
representation be considered as a general rule and the same may be curtailed
only in instanees where the interests of the parties wonld be better served by
sueh restriction. In such circumstances legal aid to the un-represented party
must be provided by the authority concerned,

105 ), A, G Goffith, " ommitice on Admimistrative Tribunals and Enquirias™, The Modem
Taw Review, Mal. 27, Mo, 1, 1958, p. 73,
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roots.' Though the aim to achieve ‘health for all’ by the year 2000 A D. has not
been met as underscored by the setting of the Millennium Development Goals
with a significant rclationship to health,? and considerable progress has been
made in this regard across the world.?

In fudia, the legal system has recognised the necd for State intervention to
ensurc adequate healtheare facilities to the citizens. Article 3%e) of the
Constitution of India cnjoins the State to formulate its pohcies in such a
manner that it prevents the abuse of the health and strength of its citizens and
protect its children from avecations unsuited for their age or strength.* Aricle
47 conveys that it is ihe duty of the State to raise the level of nutrition and the
standard of living and to improve public health. The Supreme Court of India
contributed significantly 10 the creation of an enforceable right to health and
medical care by recognising it as a facet of right to life cavisaged in Article
21 of the Constitulion of India thus raising il to the level of a fundamental
right.® In iis decisions recognising the right (o health as an aspecl of the right
ie life, the Supreme Cowrt has drawn strength from the Constitution of India
as well as from international documents.” In fact, the Court recognizes that
the principles enshrined in the Universal Declaration of Human Rights, the

¥ Kate Kelland, “WH() sees {iond Progress on UM Icalth (ioals for Poor™, availahle at
<hlpefuk.serters.comirticle’id UKLDEGATURA. CH 2420 {Visited on 30-7-20100.
“With tive years remaining 1o the MG deadiine i 2015 there aze somc striking improve-
muats”, the author quotes frem The Borld Health Repart 2010 - Howlth Svstems Fiotane-
inz: The Path fo Universal Coverape,

4 Article 3% lays down cortain principles of policy to be followed by the $tate, The clause
reads thus: “The State shall, in particular, dircet its policy towards sevuring — (hat the health
and strenveih of workurs, men and women, and the tender aac of children are not abused and
{hat citizens arc not forced by cronomie necessity (o enter avorations insuited to their age
or strength.”

% Article 47 reads: “The State shall regard the raising of the level of nutrision and the stand-
ard of tving of ity people and the improyvement of public health as amons s primary duries
and, m particular, the State shall endeavour to bring about prohibitien of the COMSLL PO
cxcept for medicinal purposes of Intexicating drinks and of druss which arc infurinusg to
bealth.”

6 State of Punjab v, Mokieder Shagh Chawla, ATR 1997 S0 1225, (19973 2 500 43,

T The Unjversl Declaration of Tluman Rights, 1948, articlc 25 reads: “(1) Everyon: has the
right fo a standard of tving adequate for the health and well-being of himseli and of his
family, izcluding food. clidbing, housing and medical care and necesgary social sunvieos,
ardl the right 10 security in the event of umemployment, sickness, disability, widowhond,
old age or other lack of livelihood f ciroumstances beyond his control. (2) Motherhood
and childhood arc entitled to special care and assistance. Al children, whether horn m or
out of wedlogk, shall cnjoy e sume social profection.™
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[ntermational {ovenauts aud the Constihrion of Indis eannot be achieved n
a civilised society without recognizing a right to live that includes a right to
medical care®

Thus, the legal system in India is, iu theory, tuncd towards providing adequate
healthcare to all. Though various decisions of the Supreme Court recognises
the signifieant gap berween (he theoretical legality and the practical reality,”
the legal systemn agrees that every person has the right 1o heaithcare and it is
the duty of the State to provide the same.'

In this clamour for having a rights based approach to healthcare, driven as
it is by eoncerns of inadequate infrastructure, high costs of healih care and
lack of mniversal access to madical services, the significant question of patient
autonomy understandably gets relegated to the background. Studies have
shown that the tread to respect patient autonomy was greatest in the U.5. and
way least evident fu China and {ndia."

Wiar 13 Parmnt Avrosoay?

Patient antonomy generally means recognition of the right of the patient
take decision about their medical care uninfiuenced by the health care provider.
Though paticot antenomy allows for health carc providers to cducate the
paticnt, it does uol allow the health care provider to make the decision for the
patient.’? Tt is the principle that health care professionals have a duty to treat
the patient within the bounds of accepled treatment in aecordance with the

8 Chomel Singh v. Sure of Utter Pradesh, (1995) 6 SCR %27, paras 8 and 10, The Courl
held: “Right 1o live guarantced m any civilised socicty mplies the right to foed, water, de-
cent eoviremment, education, medical care, and shelter. These are hasic human rights.. Al
civil, political, social and cultral rigts cnshrined in the Universal Declaration of Ieman
Rights and {onventions under the Constitution of india catmot be extercised without (hese
basic rights.”

9 Pormenoed Katora v. Union of fedia, ATR 1939 50 2039; Paschim Bunge Khet Medoar
Somify v, Stave of West Bengol, AR 19% 50 2426,

10 Paschim Banga Khet Mazdoor Samity v. Siare of West Beagal, AIR. 1996 50 2426, para.
4, the {'ownt held: *The Government hospitals Tun by the State and the Medical Officers
crployed therein are duty boumd to extend medieal assistance for prescrving human Llife.
Failure on the patt of 2 Govermment hospital to provide timely medical freatment lo o per-
son inneed of such treatment resnits i a violation of his ght to Jife wnder Article 21.7

11 Ses, Wertz In & o af., “In Focus - Has Paticnt Autonomy (rome Top Yar? (enelicasts”
Views m 36 Nations™, Ametican Journal of Bioethics, 2002, Fati 2(4% W21,

12 See, <htipsfwwwmedismms.conyscript/main/art asp?ariiclckey=1355 1> (Visited on 27-3-
201m.
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palient’s desires protecting the patient’s confidentialiny.'®

In 1914, im the muweh quoted case of Schlvendorff v. Society of New York
Hospital", Cardozo, I., rciteraled the concept of patient autonomy in the
following words: “Every person bemng of adult vears and sound mind has a
right to detlermine what shall be done with his own body,™?

Patient autonomy received greater afteution after the enunciation of the
Nuremburg Code m 1947 to deal with the consequences of forced human
expetimentation during the rule of the Nazi regime. The ten standards laid
down m the judgment by the war crimes tritimal at Nuremberg was formulated
10 ensure that certain basic principles are observed in order to satisfy maoral,
ethical and legal concepts. ' The Code gives utmost importance to the vohmiary
consenl of the human subject which it deems to be absolwiely cssendal thus
establishing a non-derogable moral, ethical and legal standard for the medical
profession m its conduct towards ils users.V

Greater interest in hig-medical research prompicd the World Medical
Association lo formulate the Helsinki Declaration in 1964 as a guide to every
physician in biomedieal research mvolving human subjects.'® The concept of
a freely oblained formed consent is & dominant feature of the Deelaration

13 Bee, ~htupfovnaadaorgfeotfpracTawicode/principles 0l.asp = (Visited on 27-3-207¢h.

14 211 MNY 125 (1914 The asc refated bo the consent given for u diagnostic examination by
the paticnt whickh was held to be wrongly utilised by the doctor for a therapewtic surgery
of her fitwoid tumour by a hysterectomy whife she was wnconscious. Post simysical com-
plicaivns resulied in gangrenc on her arm which necessitated the reravval of sems of her
fingers, Bhe lost the case which was (Med agains! the hospital and not agamst the doctors
whir operated on ber, since the Judae held thal 2 hospilal coutd net be held Tiable for aces of
its vmployed physicians. This “SchloendorTrule’ was overruled later in 1957 in the case of
Bing v. Thunig, 143 NE 2d 3, 9{1957). Scc for a eritical appeaisal of the case, Pau! 4 1om-
bardo, “Phantom Tumors znd Hysterical Women: Revising our Vicw of the SchloendorfT
Cage™, The Jowmal of Law, Medicino & Fthics, available at <htp:fanwallbusiness.com’
lepab35873 18- 1.htm] = {Visited on 1-%-2010].

15 211NY 125, 1291301914},

16 Awvailable al ~hiip/fwew.bmi.com/esicomentfoll/ 31370701448 = {Visited on 1-3-
2010,

17 Forexample, the relevant portion of the first standard Lays down that ~the voluntary consent
of the Bumem subject is absolutcly cssentizl This means that the person involved should
have lepal capacity to ghve consent: shonld be o situated as to he abls to cxercise free
powor of choice, withoul the intervenition of any cleraent of force, fraud, deceit, duress,
ewerreaching, or other ulterior form of constraing or coercion; a0 should have sufficiant
knowlcdge and comprehension of the clements of the subject matter invelved as to enabls
him to make an understanding and coliphiened decision ...~
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finding mention in its parts on basic pringiples, ¢linical research and won-
c¢hinical bio-medical rescarch.®

Though the concept is simple, consent in palient autenomy throws up a lot of
¢thical and legal challenges. For example, how is a doctor supposed (o help the
patient arTive at an appropriate decision with respect (o the treatment that he
wants? Should the doetor be matter of fact and objcetive, giving the patient the
raw facts devoid of his personal opinions and experiences or should the doctor
he subjective in his advice fo the patient therclyy (hiowing himsalf open to the
accusation that he has influcnced the patient in lus decision making process
thus undemmining patient avtonomy? This is an ethical question for the doctor,
which may perhaps end up as a legal problem for him if the patient snifers a
setback duc to the treatment or the lack of it.

The “doctor-centered” approach leaves the quantien of vohmtary information
1o be given to each paticnt lur helping the patient arrive at a decision, to he
decided by his doctor based on his professional cxpertise and cxperience. The
‘prodent doctor test” is cnrrently adopled by the English Courts following
the decision of the majority of the House of Lotds in Sidaway v. Board of
Governors of the Bethlem Roval Hospitel and the Maudsley Hospitad,™ This
test essentially means that a doctor need not volunicer information unless
specilically sought for by the patient.

In the words of Lord Diplock, 1.,

“But when it comes to warning about risks, the kind of training and
experience that a judge will have undergonc at the Bar makes it
naturai for him to say (correctly), it 15 my right to decide whether any
particular thing is done to my body, and 1 want to be tully informed of
any ri5ks thal may be mvoelved of which 1 am not already aware from

I8 WMA Declaration of Ilclsinki - Exhical Prineiples for Medical Rescarch Invalving fhmnan
Subjects, available at < httpo'fs ww wmaonet/'end/30publications10policicsbdnde bl -
(Visited on 1-3-2010}. Subject 1o constunt review and revizion the curront update of the
Helsinki Declaration was adopted in Octeber 2008 al the 5%th WIA Uienetal Assembly
held m Scoul.

19 For cxample, the Principle 22 a3 adopied in Cctober, 2008, reads: “Participation by vorm.
petent individuals as subjects in medical research must be voluntary, Although # may be
appropriate to cousult lamily members or community leaders, no competent individual
may b corolled i a research study unless he or she frecly armees,™

20 [19RS] 1 ACET (1),
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my general knowledge as a highly educated man of experience, so
(hat I may form my own judgement as to whether to refuse the advised
treatment or not.

No doubt if the patient in fact manifested this attitude by means of
questioning, the doctor would ]l him whatever it was the patient
wanled 10 know, but we are concemed herc with voluntooring
unsought information about risks of the proposed treatment failing to
achieve the resull sought or making the patient’s physical or mental
condition worse rather than better. The only effect that mention of
rigks can have on the patient’s mind, if it has any at all, can be in
the direction of deterring the patient from undergoing the treatment
which in the expert opimion ol the doctor it is in the patient’s interest
to underze. To decide what risks the existence of which a patient
should be voluntaridy warned and the terms in which such waming,
if any, should he given, having regard to the elfeet that the warning
may have, is as much an exercise of professional skill and judgement
as any other part of the doctor’s comprehensive duty of care o the
individual patient, and expert medical evidence on this matter shonld
he wreated In just the same way.™

The ‘paternalistic” or the ‘doctor-cesiered’ and (he “patient-centered’
approaches have their w+wn supporfers aud opponents each group gaining
strength ltom individual mstances that supporl iheir stance. But it is a fact
that the ‘patient-centered’ approach to treatment giving primacy (0 patient
aulotiny 15 the most favourad in the current times.

Tre Dhacror s INIE s

A doctor who adopts a patient centered approach must see to it that he generates
a sufficiently reasonable evidentiary record of the patient’s consent or the lack
ol it before he proceeds with the treatmem, if any, A lack of such records could
place the doctor in legal difficulties.

21 For a eritical appraisal of thiz view, sec, Mare Siauch et of,, Sourcebook on Medicaf Law,
2 Edn., Roatledge, ondon, 2002, p 155
22 [1985] 1 AC 871 (HI).
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In the case of Dr. T. T Thomas v. Snut. Eliva and Ors.”, a peculiar sitnation
arcse. The doctor was aceused of not performing an emergency surgery as per
the prevalent medical standards in a case where he diagnosed the patient with
having a ‘perforated appendix with perilonitis’. The doctor’s detence was that
the patient did not give consent for the surgery initially and by the lime he gave
consent his condition had deteriprated making it impossible 10 perform the
surgery. The court held it to be a ease of negligence since the dactor could not
prove that the patient had refused conzent for the surgery in the first instance.

The court took the view that consent from the patient for trealment was not
for the safely ol the patient but for the protection of the medical personnel. 1t
reasimed that every surgery was fraught with risk and the law protected the
health care professional only if it is proved that such risk was (aken with the
express o implied consent of the patieut since that is the defence available to
the dactor as envisaged umder Section 88 of the Indian Penal Code.

The courl acknowledged the importance of consent in cases ot selective
surgery which are aot of an imminent nature, It went on 1o obscrve (hat even in
emergencies where the surgeon wouid not be justified to await the consent of
the patient, when the patient can give a voluntary answer, the surgeon is duly
bound te inform of the dangers ahead or the risks involved by going withow
an imminent treatment. >

It went on to place the burden of proving a lack of consent on the doctor
whu refuses to perform an emergency life saving surgery as per the prevalent
medical standards. The court observes thus:

“Congent is implieit in the case of a patient who submits to the doctor
and the absence of consent must be made out by the person alleging
it...A surgeon who failed to perform an emergency operation must
prove with sairsfactory evidence that the patient retused 10 undereo
the operation, not only at the iniiial stage, but even after the patient
was informed about the dangerons consequences of pot undergoing

23 AIR 1937 Ker. 52,
24 AR 1987 Ker, 52, para H
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the operation.”>

The law favours the doctor who provides life saving treatment as per the
prevailing medical standard to their patients in cascs of medical emergency.
This protection of the law is seen in India under the Indiau Penal Code, 1860,
Section 92 of the Code protects acts done in good faith for the benefit of a
person even 1Mt is done without consent in citcumstances where such consent
cannot be obtained duc (0 the impossibility ot incapacity of such person to
signify consent and the lack of time for obtaiming law(ul conseni for the person
te be benefited by the act contemplated.

The concept of consent is alse deall with mmder Section %G of the Indian Penal
Code, 1860.7" 1t provides that the Code does not conceive of a consent that is
obtamed due to the misconception of any person.

Evidently, the law places a greal premium on the censent of the patient. But
the recording ol the patient’s consent is fraught wilth practical difficulties. Of
great concem to doctors and patients is the nahwre of the consent. The law
demauds it o be a free consent.

23 14, paa. 13

26 Indian Penal Code, 1860, 5. 92, reads: *Act done m good faith for benedit of @ person with-
out conscnt - Wothing 5 an offence by reason of any harm which it may eauses (0 & person
for whose benchit it 1s done in good (aith, even without that person®s comsent, 11 the Cirgom-
stances are sich that it is impossible Tor that person to signify consent, or if that persen iz
incapatide of giving consent, and has no guarlian or other person in Jawfial charpe of him
from whom it 13 possible to ohtain consent In time for the thing to be dene with benefit:
Provided - First - That this exception shal not extend 1o (he inlestional causing of death or
the atterapting to cause death; Secondly - That this exception shall notl extend to the doing
of anything which the person deing it knowes o he likely to cavse death, for any pirposs
other than the preventmg of death or grievous hurt, or the cormg of any pricveus disease
or infirmity;, Thirdly - That this exception shall ot exterd to the voluntary causiyg of b,
or ko the attempting to cause hurt, for any purpose other (han the preventing of death or
hurt; Fourthly - That this exception shall not cxtend o the abetment of any offence, to the
commritting of which offence it weald not extend ™

27 Indian Penal Coede, 1860, 5. 90, reads: “¢Consent known Lo be given voder fear or miscon
coptiom - A conscot iz not such a consent as is intended by any scetion of this Code, if the
consent 15 given by a person under fear of injury, or under a misconception of fact, #nd
i the person doing the act knows, o has reason 0 hehove, that the comzent was given in
consequence of such fear of mizconceptivn; or Consent of insane person - if the consent is
given by & person who, from imsmmdness of mind, or intoxication, is wable to wderstand
the natmre and conscyuencs of that to which he gives his consent; or Consent of ehild - un-
less the comirary appuears from the cantext, if the consent is given by a person who &5 under
twelve years of age.™

28 For a morc defailed smalysis oo consent in medical meatment in India, sce, Omprakash ¥,
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Poarenr ArmoNagst anmy T RicHT 7o INFORMATION

Patient autonoiy 15 dependent on the ability of the patient to take informed
decisions. 1Ience, the right to information is of utmost concern to paticnts.

During its first session in 1946, the United Nations Giencral Assembly adopted
Resalulion 59(1) which stated that “Freedom of mformation is a fundamental
human right and is the touchstone of all the ficedoms to which the 1IN 15
conscerated. ™ Though this is generally spoken of in the context of the frecdom
of the press, it is equally applicable in the case of every individual’s right to
know.,

This right te information in the context of free consent is also recognised in the
law relating io coniracts. The Indian Contract Act, 1872 provides imder Section
14¥ that free consent is that consent’!, which is not eaused by coercion®®, undue
nfluence™, Traud™, misrepresentation™, or mistake. Obvicusly, free congsent
in contract traverses only that path where the right to information is assured.
Meorzover, the ‘prudent doctor test” is unlikely to pass muster here if the doctor
has wilifully concealed certain information [rom the patient for the purpose
of obtaining his consent tor a desired form ot {reatment citing the fact tha the
paticnt did not demand such information. The doctor-patient relationship is
understood to be of a tiduciary nature.

MNadimath, “{"onsent and Medical Treatment: The togal Paradizm m India™, Indian Jour-
nal of Vrilogy, available al - hitpzswwwindianpeol, comfarticle.asptissn=0970-1591yea
r=200%volhume=25izs0c=3 5page 34 3iepage= 347, aulast=Napdimath=> (Visited on 1-5-
2010,

29 4% [ecember, 19460.

30 The seclivn eads: “Consent is sald oo be thee when it is not caused by - (1) coarcion, as de-
imed in socdion 15, or{2) undue inlloerce, a5 defined in section U6, or {33 fraud, as defined
in section 17, or (4) misrepresentation, #s defined in scction 1K, of (53 mistake, subjoct to
the prowvizions of socon 20, 21, and 22. {‘onscnt is said 10 be 50 caused when it would rot
have besn griven bt tor the existence of such tosecion, vndue mflucoce, Taud, misrcpre-
senlation, or mistake.™

31 The Indian Contract Act, 1872, 5. 13 deles it as “Twu or more person aro said to conscnl
when they agree upeom the same thing in the same zense.™

12 The Indian Contract Act, 1872, 5, 15, defines it a5 “Coercion is the committing, or threat-
ering to eommit, any act farhidden by the Indian Penat Code, or the unlawill detainiog,
or ihreatcning. to detain, any property, to the prejudice of any person whatever, with the
intention of causing any prrson 1o enior o an agreement, Paplanation - K iz immaterial
whether the tadian Penal Code: is of is not in foree i the plave where the cocrcion is em-
ployed.™

33 The lndian Contracl Act, 1872, 5. 16, defines it thus: “(1) A contract i= =aid to be induced
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This fiduciary nalure of the doctor-patient relationship is recognised even
mncer the Right to Inlformation Act, 20045, which prevents the dissemination of
informatien processed during such a relationship unless a competent authority is
satisfied that the larger public interest warrants the disclosure of such information.
The Act i5 also heipful to patients since it can be used to guarantee a patient or
research subject the right to see his or her own medical or cesearch record.

While the paiient has a right to information the doctors are fo be gnided
by their cxperience and special knowledgze of the situation on the aspect of
withhelding information from patients. Understanding patient antonomy te be
a non-derogable right would help the doctors to take an appropriate decision
i such sitwations. The opimon of the Couneil on Ethical and Judicial Affairs
ol the American Medical Association is that:

“The patient’s righl of seif-decision can he effectively exercised only
if the patient possesses enpugh information to cnable an informed
choice. The palicnd should make his or her own determination ahout

by “unhue influence” where the relations subsisting botween the partics are such (hat ome of
the: partics is 10 2 position 10 donvirate the will of the other and uses that position to obtain
an unluir advantage over the other. £2) In particular and without projudice to the gencrally
of the foregoing prmciple, a persen is deemed Lo be in a position to deminate the wil of
anather - (a} where he hold a real or apparent anthority over the other, or whete he stands
in a fiduciary relation to the other; or (b) where he makes a contract with 2 pergon whose
meniat capacity is temnporarily or permancathy affected by reason of age, 1iness, of mental
ot bodiby distress, (3) Where a person who is m g position to dominate the will of anather,
enlers inkd u contract with him, and the transaction appears, on the foce of it or on the
evidonoe adduced, 1o be unconscionable, the burden of proving that such comiract was nor
nduced by unduec influcnee shall be upon the person in a position o dwndnate the will of
the other. Nothing in the sub-section shall affect the provisions of sectivn 111 of the ladian
Evidenco Aet, 1872

34  The Indian Contract Act, 1372, 5 17, defines it az “Frand means and incindes amy of the
following acts committed by a pany 10 a conteact, or with his commivance, or v his apents,
with mien (0 deceive smother parly thorelo his apent, or to induce him @ enter inte the
conlracl; { ) the sugpestion as a facl, of that which 1= nol e, by one who dees ned beheve
it b be rue; (23 the activo conccalment of a fact by onc having knowledee or belic of the
fact; {3} a promise made without any inteution of performuing it (3) any other act fitted to
deceive; (5) any such act or omission as the law specially dectares to be frandulent ™

35 The Indian Contract Act, 1572, 5. 18, defines il as "Misrepresentation means and inchides
= |13 tho pogitive assenion, in a manner pot wartanted by 1he information of 1he porson
makng it, of Thatl which is ot e, thoush he beheves it to be true; {23 any breach of duty
which, withoul an intent to deccive, gains an advanlage [o the person committmys it of
anyone clamming under him; by misleadne another te his prejudice, or to the prejudice of
any onc chining under him: §3) causing, however innocently, a party to an agreement, te
make a mistake as to the substanee of the thing which is subject of tho astecment.”™

36 Opinton E-8122, “Withholding Information from Patients™, available af - htipe/faww,
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treatment. The physician’s obligation is to present the medical facts
accurately to the patient or to the individual responsible for the patient’s
care and to make recommendations for management in accordance
with good medical practice. The physician has an cthical oblization to
help the patient mmake choices from among the therapeutic alteratives
consistent with good medical practice. Infotmed consent is a bhasic
policy m both ethics and law that physicians must honour, unless the
patient is unconscious or otherwise incapable of consenting and harm
from failure to treat is imminert. In special circumstances, il may be
appropriate to postpoae disclosure of informatiun, ™%

It turther states that:

“Physicians should sensitively and respectfully disctose all relevant
medical information to patients. The quantity and specificity of this
information should be tailored to mect the preferences and needs of
individual paticnts. Physicians need not comnmunicate all information
at one time, but should assess the amount of information that patisuts
are capable of recciving at a giveu lime and prescnt the remainder
when appropriate.”

Ewven if the doctor is armed with this kind of expert ethicat and legal guidance
of what kind of information is to be revealed to which kind of patients, the
doctor may still have to face patients who are unwilling to receive certain
information. Such patients arc those that do net want to take 2 decision ahont
the kind of treatment that they should reccive. In dealing with such patients
the doctors are toreed to take decisions ou behall’ of patients wha do not want
to give an informed consent.

Facronrs Bentreme Parent ADmoNomT

Though a generally welcomed practise, patienl autonomy suffers serious
sethacks in its application in India. One of the most significant reasons for
this i3 the mability of the State to ensure adequately trained medical personnel

textied.orp Template. aspa Tid= 6049 (Visited on 1-8-20103,
37 Based on the eeport, “Withholding Information from Patienis {Therapoutic Privilege)™,
available at ~hiip:/fwoww. texmed orgfTemplate aspyid =6049> (Visited on 1-3-2010).
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working with infrastructurs that supports ther full potential® Training is
a major aspecl since the ability to recognise the paticnt a5 a human being
and not as an object for applying one’s expertise is to be eultivated through
professional training in ¢very doctor who is licensed to practice by the
State. This recognition of the patienl as a human being is independent of the
environment or the infrastructure in which the doctor meets the patient.

Another significant factor affceting patient aulonemy as an individual right
is the socio-cultoral difference between India and similar countries where
individual rights consciousness have not gained prominenee as compared to the
Western world where individual rights reign supreme. A doctor and a patient
de not generally stand on an cqual footing in India where medical facilities
are not casily available. This is in itself a factor that adversecly affects patient
autonomy since the patient decs not bave an option to approach another doctor
or get a second opinion in such circumstances. Being in an unhealthy state
physically, the patients would be unlikely to question the nature of treatmoent
or the behaviowr of the doctor towards them. The ingcapacity of such patients to
appreciate the nuances of patient atonomy shonld not comes in the way of the
doctor praclising patient autenomy.

{'onsidering the secial and cuttiral backeround of patients, in situations where
the doctor finds & patient to be cither unwilling or incapable of receiving the
necessary information to lake informed decisions, it may not be proper 1o shift
the burden of decision making to the doctor.™ In sizch situations an emphasis
on cheice within patieut antonomy as a non-derogable human right can help
a doctor to be in compliance with cthical, moral and Jegal considerations.
This would be possible if this factum of choice within patient autonomy is
conceptualised as a non-derpgahle human right to be exercised by the paticnt

35 Devesdra Kumar Sharess v PG Chandigork, 2002 (1) Consumer Protection Judigements
211 {Chd \PTCTYRC Y. The case involved the abandoning of a surgical procedure 1o clip-
e of anewryam in  vessel in brain doc to non-availability of 2 fmctional doill

3 Richard T. [full, *Informed ('onsent: Patient’s Right or Patient’s Duty ™, The Joumal of
Medicine and Phitosoply, 10 {1985) 183, p. 196, availabic at < httpafwww.richamd--hld,
comfpublications/ 1935 wformed congent ticht duty.pdf- (Visited on 1-8-2010). The
auther while discussing the health care professional’s responsibilicy says "Asking another
i azsume the task of restoring one's health, repaiting one's broken hody, tring to save
onc's life, is asking & lot. Wie have In our society clectud to omphasize too exclusively the
heatth care professiomal’s responsibility for the choice of therapy and 15 resulis, 1o e
exclusion of any scnsc of responsibility in the patient,™
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himself or by his guardians depending upon his capacity to appreciate the
conscquences of such antonomy.

Porvignt AvTovoMy ann Non-DEROGARILTY

Derogable rights are those that can be limited by the State for sufficieml
reasons.™ Derogation is provided for in exigent circumstances under Anicle
4 of the Intcmational Covenant on Civil and Political Rights {hereinafter
1CCPR) on the stipulation that such measures should not be inconsistent with
the other obligations of the State under international isw and do not involve
discrimination solely on the ground of race, colowr, sex, language, religion
or social otigin. In particidar, Article 4 of ICCPR makes non-derogable the
Articles 6, 7, B (paragraphs | and 2), 11, 15, 16 and 18,

At a time when capital punishment is taken to be an uncivilised form of
punishment’' retained in the statule books of only a handful of countrics, the
tight to life as envisaged and promised in the intemational documents favoors
right to choose in patient autonomy being recognised as a non-derogable
fundamental human nght.

In the United Kingdom, in the case ol Re a Ward of Court (withholding medicat

4y Cuetis Francis Doebbler, Intermational {uman Rights Eaw: Cases and Moveriats, €13 Pub-
lishing, Washington X, 2004, p. 287, “Statcs may dorugate from internavional human
rights for certatm reasons that brogdly ean be deseribed as being in the interest of preservin I
the anthority of the state. Terogalion means aveiding an oblization by cluiming that the
specific obligation to respect humaan rights should nol apply becauss of a specific siuzion
requiring Lthe state to exercise spoeial pOWers to maintain vreder, In contrast to a restrictive
interpretation of a human dght, 2 derogation will usually apply to more than one hyman
righl. Derogations sewst be in aceordince with certain comditions thar are spevilied in (he
convention articles allewing derogation. These condilions penerally melusde the Rollow mg:
(1} proot of an cmergency sitwation, (2} that the derogation be limited by the neccssity of
the sitnation, {3} {bat the treaty dupository and ofher states have been informed, and (43 that
the deroption is Timited in lime 1o the duration of the cmersency, Tn sddition, some human
righis such s the prohibition of torture, the right to life, the frecdom of conscience, thought
and religiom, are non—derogable ™

41 Abolished by tho Second Protocol to the Intcmatiomal Covenant on Civil and Political
Rights, 1939

47 1199612 1R 79

43 Adpo 129

44 Article [2 rcads: *Ne wne shall be subjected o arbitrary interitrence with his privacy, fum-
ily, home or correspondence, nor to attacks upon his heavur and reputation. Fveryonc has
the right to the protection of the law ggainst such mterterence or attacks.™
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treaiment) (No.2),*" (Flaherty, 1., had this to say on patient avtonony with
respeet to the nght of refusal to medical treatment:

“The next matter that is not in dispute is thal consent to medical
treatment 15 required in the casc ol 2 competent person ... and, as a corollary,
there is an absoloie nght in a2 competem person to refuse medical treatinent
cven it it lcads 10 death.. ™

Taken [rom the perspective of a right to privacy, patient autonomy js
guarantced as per Article 12Y of the Universat Declaration of Human Rights;
the intermational social and Iegal system must ensure it as per Article 28Y of
the same Declaration and as per Article 307 none of the rights stated therein
can be mterpreted to destroy the rights given in it.

Under the Jaw of the United Siates, the patient’s right of autonomy has been
described as a right of seli determination and the principle of informed consent
is fraced Lo the first”, [ourth®, fifth®, ninth™ and tourtcenth™ amendments to
its constitution.™

The centrat philosophical point of autonomy is respeet for the patient as a
person.** The ICCPR prevents the derogation of the right to 1ife under its Articles
A2, 60107 and 7%, Article 8(1} and {2} which are also non-derogable relalcs
to abolition of slavery.” Autonomy over one’s own body being a dght that
should beloug to every human being, fts abscnee would indicate thal the person
is enslaved to thuse who exercise thal power. llence, the absence of choice
within palicn! autonomy is equivalent 1o slavery since it ncgates autonomy
over one’s body. Therefore, choice within patient autonomy becomes a non-

43 Article 28 reads: “Fveryone is cotitled to a so¢ial and international order in which the rishs
and freedoms set furth in this Declaration can be fully realized.™

46 Article 30 rcads: “Nothing [n this Declaration may be interpreied as implving for any State,
ETOUP OF PeTson any righl to cngage in amy activity or fo perform am act aimed 4t the de-
structtan of any ot the rights and freedoms set forth herein.”

47 Avnilable at ~htp/Assclawdp. findlaw.com/dataiconstinmion amendment0 17 - { Visited o
2-8-2010). “Congress shall make no baw respecting an establistunent of religion, or prohib-
iting the free exercise thereot; or abridgmg the frecdom of speccdy, or of the press; or the
right of the people peaccably w assemble, and to petition e Government for a redress ol
Srevances”,

48 Available 2 <http/feasclaw fp findlaw.com/data/constilution/amendmentids - {Visited on
2-3-2(10). “The oght of’ the peaple 1o be secure in their (ersons, houses, papers, and of-
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derogable human oght.

The Supreme Court hag recognized thal the fundamental right to life enshrined
under Article 21 of the Constitution of India includes the right 1o five with
buman dignily. ™ W recagnizes that snch nisht extends to include the faculties of
thinking and teeling.™ Reading Articles 14 and 21, the Supreme Court clarifics
the issue further to recognize an immuable right to life with human dignity

by holding that & law or procedure that authorizes an inhuman or degrading

44
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tocts, amainst mmeasonable searches and scinurcs, shall not be violaied, and no Warrants
shall issue, bul upem probable causc, supported by Oath or affirmation, and particnlarly
deserihing the place to be scarched, and the persemns or things to bo soised™

Available a1 <http/feasclaw.]p. findlaw.com/data’constimtion/amendmcot 054 {Visited on
2-5-2010%. “No person shall be heid 10 answer for 2 capital, or wtherwisc infamons crime,
umless on a prescnlmendt ot indictment ot a Girand Jury, except ih cases ansiny m the land
or naval forces, or in the Militia, when m actual service in lime of War or public danger;
nar shall any person be subject lor the same offence to be iwice pu! in jeopardy of life or
limaty e shall be compelled m any crimimal case o be o wimess againgt himsclf, nor be
deprived of lifi, Hherty, o property, without duc process of law; oor shall private property
b taken for public use, without just compensation.”

Available al =htpsivasslaw. 1p findlaw. com/data’constition/amendmendB =~ (Visited on
2-8-2010). * The canmeralion in the {'onstibsion, of certain rights, shall not be construed
to deny or disparage others retained by the poople™.

Avallable at < httpofeasclaw Ip fimdlaw. com//data/constinmineamendnteht 14 (Visited on
2-E-2010). Sectlon 1, which is the relevant paxrtion in this cemiext, reads: AN persons hom
or naturalized tn the United States and subject e the jurisdiction thercof, aro citirens of the
United States and of the State wherein thiy reside. No State shall make or émloree smy Taw
which shall abridee tbe privileges or immumitics of ¢itizens of the United States; pot shall
any State deprive any person of lifi, libedy, or property, withowl duc process of law; nor
demy to any person within its junisdietion the equal proteetion of the Laows™.

Available al «hbttpTiocthicsdise ussion, biogspol.com 201 A paticrd -zutonomy-whene-
should-it-begin himl ~ {Vigited on 27.3-2010).

Caszcll E. J, “The Natare of Suffermg and the Cioals of Medicine™, New England Joormal
of Medicine, 1982, p. 306, pp. 63945,

Article 402) reads: “No deremation from anticles 6, 7, 8 (parageaphs 1 and 23, 11, 15, 16 and
18 may he made under this provigios™.

Article &(1) rcads: “Evcory buman being has the inherent vght to life, This vight shall be
profected by law. No one shall he arbitrarily deprived of his life™.

Articic T reads: “MNo one shall be subjected vo tormre or 1o cmel, inbaman or deerading
treatment or ponishment. In particular, no one thall be subjected wilhoat his [t consent
toy rrecical o seientifie experimentation™

Articls 2(1) reads: “No one shall bg held 1o slavery: slavery amd (e slave-trade In all their
funms shall ke prohibited. Arlicle 8{2) reads: “MNo ooc shall be held in servitade™,

Franciy Coralfe Mallin v, The Admintiiratar Union Territory of Dethi, 1981 3CR (2) 516;
Consumer Education ot Rescurce Cenire v, Union of Tndfia. AR 1995 S0 636,

1481 SCR {21 516, p 5317-518. “The right to Jife cnshrincd in Article 21 cannot be restrict.
cd Lo mers anmnal cxislence, I means semcthing much neorc than jus! physical survival.
Ewvery limb or faculty through which o is enjoyed is thos protected by Article 21 and o
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treatment o be unconstitutional angd void.®

Choice within patient autonomy consists of many facets in its practical
implementation so far as the patient and the doctor are concerned. Om the one
hand is the doctors™ duty to save the life of the patient mandated hoth by his
profession and by the State and on the other is the patient’s right to a dignified
life as a human being. Though only a fully informed, conscious, leprally and
mentally capable person would be in 2 position to rive a free consent under (ke
laws, it docs not automatically prevent the extension of the same opportanity
te those who are endowed with a lesser capacity on any of these grounds.

Availability of choice within patient antonomy is significantly reduced during
emcrgencies, or in the cases of the young and the very oid, the meiiaiy
anstahle and those in the custody of the State. in all these instauces the guiding
factor that drives the doctor and the legal personnel who takes decisions for
others must be what is reasonahle in accordance with the standards of that
socicty. In this context, patient autonomy must be treated as a non-derorahle
fundamental right so that no patient suffers on account of neoligence, lack

Sertiorors, this would include the fageltics of thinking and feeling... Morcover it is EveTy
kind of deprivation that is hit by Article 21, whether such deprivation be permanent or tem-
rorary and, ferthermore, deprivation is not an at which is compleic ance and for all: it s
a comtinuing aci and so lonyg a5 it lasts, it must be in aceordanes with procedure established
by law. ‘Thercfore any act which damages or injures or interfercs with the ves of any limb or
facally of a person cither permanenity or even temporarily, would be within the inhibition
of Article 217,

60 1981 BUR (2} 516, p 529. “The right 1o life includes the right w Tive with human dignity
and all that prves along with it ... Bvery act which oftends against o imnpairs himan dignity
would constilut: deprivation mre famio of this tighl to live and @ would have to be in a-
cordance with reasonable, fair and just procedure cstsblished by Taw which $1ands the Test
of ther landamental rights. Thercfore, any form of torture or crucl, inkymam or degrading
treaiment would be offensive to human dignity and constitote an intoad into this right to
live and it would, ou this view, be pohibited by Article 21 unless it is in accordance with
procedure prescribed by law, bul no law which authorises and uo procedire which laads
to such torture or eruelty, inhuman o degrading treatment can cver stand the tost of reg-
sonableness and non-arbitrariness: ft would plainly be unconstintional and void as hetnyg
violative of Adticle 14 and 217,

61 In trian Kaur v Stofe of Punjeb. AIR 1996 5¢ 946, the Supreme Cowt overruled B fasi-
reme v, Union of Inci, 1994 {33 500 394, which had approved of 2 tight to die and held
that: “Right to ife is a natural right embodied in Article 21 of the Constiution of India,
bul swicide is an unnatural termination or extmction of 1ife and is tncempatible and incon-
sistent with the concept of the right to Hie™. The ¢'ourt treats cuthanasia akin to murder
since there is the myvolvement of a Lhird person. Being illegal, there is no decision of the
Supreme ('ourt which allows L But the issnc keeps Cropping up testing the socisl and
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of accountability or impunity on the part of the persons who took decisions
for them. This implics that the autonomy of the patienl is tw be resiored to
its tullest potential the moment the emergent situstion passes and the patient
regains competence to take decisions thereby making choice within patient
autonomy a non-derogable human right.

Decision making involving issues like refusing trcatment as distinct from
euthanasia®, usage of the so called ‘truth serum’ on persons in the custody
of the State, religious beliefs deerying usage of modern medical practices®,
foree feeding protestors undergeing hunger strikes®, concealed medication
given in the treatment of persons with mental disorders®, ete., are some
instances where treating the right of consent in patient avtonomy as a non-
derogahle fimdamental human right would ensure better proteetion to a
person’s right to life. In this, the medical personnel is 1o be goided by the
cihical code of his profession and his actions should he justifiable on any
of the standards of conduct acceptable in the profession.

Essentially, this would mean that competence of the paticnt is a determinative
factor in his ability to exercise choice within the ambit of autonomy. Non-
derogability of the right of choice within the sphere of autonomy of the patient
is to be understood lareety from the perspective of competence of the person. A
legally or mentally incompetent person cannot be thrust with full choice within
autonomy since choice in that context would not have any rational meaning.

judicia! aceeptability of the concept, See, < htp/nows bbe.eo uk/2ha'scuth asialed 17549,
gt [ Visited on 31-7-2010%

62  An cxample is the case of Jechovah's Witncsses who refuse blaod transfusion on religious
grounds. See, Jockyn Knapf Levy, “Jehovah’s Witncsses, Pregnancy, and Blood Trimafu-
sions: A Paradipm Ror the Autonomy Rights of Alt Pregnam Women™, Jomnal of 1w,
Medicine & Frhics, Junc 22, 1999, available at = http/dwawaccessmylibrary.com /farticle-
1031-55669763 jchovah-wilnesses-pregnancy-and.himl - { Visited on 31-7-2010).

%3 For instence, the case of Irom Sharmila who is on a hunger strike sinee 5% Nevember, 2000,
for the repeal of the Armed Forots {Special Powers) Act, 1958, Scc < hitpfwaraontlook-
india.comufarticle. aspr T22085 7 (Vasited on 31-7-2010).

64 See, K. 5. Latha, “The Noncomphiant Patient in Psychiatry: The {‘asc For mmd Against
CoverfSureptilious Medication™, avatlablc at < httpr/ferwwamsmonographs. ot article.
aspHsm=097 3- | 229 yea=20 hvalome=8iissue=15pag  c=96epage—=111 saulast=1 atfa -
(Visiled on 1-8-2010). The author menticns “Auunamous patients are presumcd bo be
able to make decisions. Although autonomy is a fundamental primeiple imderlying health
care, jt musi be halanced by the need for pablic safeiy and ideals of beneficence and duty
to provide care™,
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Conclusion

In the context of the patient-doctor relationship, merely bocause a patient
18 hrought before a medical personnel or a pationt chose to come before a
medical personnel, such medical personnel canmot gain a blankct control over
the patient’s hody. Any treatment donc or diagnostic procedure to which the
patient is subjected to must be perfonned with the informed consent ol the
paticut. 1{ the patient is a minor, or somebody incapacitated from giving such
an informed consent, then the person who provides the treatment or performs
the diagnostic procedure must be held accountable under the strictest possible
standards relating to the non-derogability of choice within paticnt autonomy
a3 a fundamental human right. In order to avoid legal hassles to the zennine
practitioners of medicine and law as well as to other ancillary medical suppori
services providers, this concept of choice within patient autonomy needs to be
statutorily and fudicialty defined. This would help in the formulation of best
possible assumptions by such personnel in their dealings with paticnts.
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THOUSAND YEARS’ WAR - ANTIE-INDIANISM IN WORLD POLITICS
Dr. Sanmyajit Ray"
Abstract

Every nation goes through highs and lows in conducting its rclatious with
forcign powers. The experience of india has uot been different. The image that
Tndia has camed over the years is not blotless. Anti-Indianism is pervasive not
only among its ncighbours, but in the United States and Britain as well. This
article goes into some incidents and developments that gave rise to such anti-
Indionism and the reasons behind it. Not that India was at fault every time,
but, there were moments in history when Indiz could have dene better {o avoid
being branded as interventionist and cxpansionist. Politicians like Zulfigar Ali
Bhutto of Pakistan, Ziaor Rahman of Bangladesh, and Ranasinghe Premadasa
of 5ri Lanka had made careers ot of opposing, bailing, and had-mouthing
india. 1J§ Senator Dan Bourten {R-IN} is known for, among other things, his
rabid anti-Indianism. This article cxplores the consequences ol international
opposition to Indian foreign policy and the ways to deal with it, if at all.

Introduction

Not since Zulfigar Ali Bhutto has anyone talked about & “thousand years™ war’
with India. That was 1967, the year he formed the Pakistan People’s Party
{PPP). T3ut the demagowic Pakisiant Prime Minister had to bite dust in 19713
Pakistan was partitioned, with active Indian military suppuort lo the rebellious
Tast Wing. Bhutio also had the 1972 Simla Agreement thrust on him; not only
did it require India and Pakistan to respect each other s national unity, terntorial
integrity, political independence, and sovereign equality, but also, bound the two
estranged nations to setlle their ditferences by peaceful means through bilatcral
negotiations.

The Pakistani Army had no love lost for Bhutto, and the ever-suspicious hard-
line Muslim cleties trained their guns on him. Thongh, Blistlo was rabidly

* Asristant Professor, Amity Law Schoeol, Delhi.
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anti-lndian, he and not the inept and bungling General Arha Muhammad
Y¥ahya Khan, Pakistan's war-time President, was hlamed for the 1971 defeat
i the war with Tndia. The rabble-rousing Sindhi leader, who had promised
to turn Pakistan inte a democracy based on ‘Islamic socialism’, was seen as
someone who had failed to preserve Pakistan®s Islam-inspired unity in the face
of language-motivated Bengali nationalism. (n July 5, 1977, Pakistan’s Army
Chief, the devout Mubammad Ziz-ul-flag, overthrew Bhutto in a bloodless
coup. On Apnl 4, 1979, Bhutto, found suilty in the murder of a PPP dissident,
was hanged. Amongst the world leaders who appealed 1o {feneral Zia to let
Bhutto go was the late Indian Prime Minister Mrs. Indira Gandhi.

An Agoressor

Incidentally, Mrs. Gandhi was hailed in india, even by political rivals, for
carrying ont the dismemberment of Pakistan and had uvsed the war victory
for maximum clectoral benefits in 1972. India was accused of meddling in
Pakistau’s internal affairs, of cxtending political, financial, and military support
to Bengali secessionists (led by Sheikh Mujibur Rzhman’s Awami League and
its atmed wing, the Mukti Bakini), and of ultimately waging a war against
Islamabad that led to the first-ever partition of the country.” A secular Hindn-
majority India was accosed of bemyg responsible for the creation of a secular
Muslim-majority Bangladesh.

Many in India, like many others the world over, thought that India would annex
East Pakistan, not that annexation was anything new to India. Tt had annexed
Geain 1961 and Sikkin in 1975, But, India midwited the birth of Bangladesh
with the limited objective of repudiating the *Two-Natiou Theory™. Annexing
East Pakistan would have made New Dethi look like an aggressor, as both the
United States and China, known sympathizers of Pakistan, had told the world
it was.

india’s active involvement in the “Jiberation” of Bangladesh was not without a
price; the demography of bordering Indian states, cspecially, Assam and West
engal, changed forever. The two Indian states were facing the third wave'

[ "Nixons dislike of "witch” Indica™ BB News, avadlable al - btipadinews, bbe_co ok o
1 2hifsouth asiadde 33263 stm - ( Visited on 30-6-20035),
2 The firsl rwo wore i [947 and 1965,
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ol Hindu refogees from crsiwhile East Bengal that adversely affected their
politics, economy and soviety. West Bengals homegrown Maoist insursency,
better known as Naxalism, was yet to he quefled, and in less than a decade,
a violent anti-refugee movement, led by students belonging to the All Assam
Siludents” Union (AASL) broke out n Assam, Worse, both these Indian staies
fiad to bear the brumt of unahated illegal immigration of Bangladeshi Muslims
into their terrilories. Having made an intcrational statement in carving
Bangladesh out of Pakistan, the Government of India left West Bengal and
Assam 10 fend [or themselves.

A Soviet Stooge

As the only South Asian couniry that styled itseH on Westem-type liheral
democracies, with free cleclions, a free press, an independent judiciary, and
freedom of worship for its citizens, ndia was once viewed by President John
F. Kennedy as a model for Third World states to follow, as opposed to the
Chinese communism. But, then India, charting an ‘independent” foreigm policy,
strongly eriticized US intervention in Vietnam. Ho chi minh was a Soviet
prutégé, and openly siding with this North Vietnamese communisi *aggressor®
was, in Amcrican eyes, putting oneself on the wrong side of history.

When Prime Minisier Indira Gandhi imposed national emergeney between
1975 and 1977, many regarded i as the end of the road for Indian democracy.
Sections in the 1S press described her as an “imperious’ dictator who had
imposed the emergency o ensure her own political survival! But, Mrs.
Gandhi was noi a usutper; the sweeping powcers that she assumed and the
fimdamental rights that were curtafled wore requirements of Article 352 of
the Indian C'onstitution, Her measures may have been wmpopular, hul sot
unconstitutional. Thouph, she lost power in 1977 {only to regain it in 1980),
she did not suhvert the Constitution.

lromic though Ml may sound, Mrs. Gandhi had done her bil to strengthen
mdian democracy. it was during her time that "secularism’ got constitutional
status, vide the Constitution {42™ Amendment) Act, 1976, and it was the same
amendment that made the advice of the Union Council of Ministers binding on
the President of India, preventing the President from becoming an alternative

3 “Indira $andhi’s Dictatorship Digs I, Time, Joky 14, [975,
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center of power to the Prime Minister. To measure WMrs, Gandhi with the same
yardstick as other Third World despots was the bigeest mistake the US could
ke,

The LIS had always lonked at democraiic India’s so-called "independence” in
foreign policy as a fagade [or pro-sovietism, and cited the 1971 indo-Soviet
Treaty of Peace, Friendship, and Cooperation and Muoscow™s support 1o the
Emergency, both happenad during the Prime Ministership of Mrs. {Gandhi, as
examples of the diplomatic and political closencss between the two couniries.
fn the American oye, China was still a counter 1o India, hul not as a model
of economic development, only as a military adversary. Kennedy was fong
gong, and Richacd M. Nixon had normalized relations with Beijing, cashing
in on the Sino-Soviet split. Mixon's infamous tilt toward Pakistan, eoupled
with America’s new-found friendship wilth China, was meant to contain
the cmerrence of India as a major center of Soviet political and military
influence.

Mot that India had not played any parl in rufiling Ainerican feathers, it never
criticized the Soviet invasion of Afghanistan, let alonc opposing it. Worse, it
cultivaled close diplomatic ties with successive puppet cornmunist governients
in Kahul, especially. the govemment of the ravenons Pr. Mohammad Mapballah.
New Delbi even went o the extent of sheltering the fallen dictator’s family
from 1992.* Needless 1o say, the Amernican leadership had not taken kindly
India’s overt enthusiasm to promote the Soviet-backed commumist regiine in
Afrhanistan. In fact, in the Amencan view, India’s support to the communist
People’s Democratie Party of Afghanistan and its despoiic leaders firmly put
HMew Delhi im the Soviet Mo,

All that ended in 1991, the year the socialist giant collapsed and dismicgrated,
and Primc Minister PV, Narasimha Bae sent India trudging the free inarket
road. India was also free to pursue a really independent forciem policy.
Even al the risk of wncurting the wrath of its sizable Muslim minonity, New
Dcthi established diplomatic lics with lsracl, Washington’s majer ally in the
Middle East. For India, which had repeatedly hosted the Palestine Liberation
Organizalion (1°1.40) leader Yasscr Arafat, botk at home and at intemational

4 Majibuttah ts also reported 1o have sttempted to Aoe to India after being (orced to relinguish
v i April thai year.
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forums, and took the brave and revolutionary step [or Palestinian liberstion at
the United Nations rore than once. And reason enough to endear itself to the
United States.

A Friend of Iran

India refused ip shed other histerical baggapes it was carying. New Uelhi
remained larzely reluctant to curtail Iran’s nuclear program, 2 matter of concern
for the then Bush Admimstration.” India’s vote al the International Atomic
Incray Apency (IAEA) in September, 2005, 1o refer lran’s atornie program to
the UN Security Counesl, thus, can well be regarded an abemration. lran was
surprised al kndia’s objection, nat, relations were uot strained beyond a point.
However, by voting against Iran, India fulfilled & requirement of the Henry
1. Uyde United States-India Peacetu} Atomic Encrgy Cooperation Act, 20006,
to “fully and actively participaie in United States and international eftorts to
dissvade, isolate, and, if necessary, sanction and contain Iran for its efforts to
acquire weapons of mass destruction, including a nuclear weapons capability. .
By the time the legistation was passed by the US House of Representatives,
India had alrcady qualified.

When Mahmoud Ahmedinejad made a brief stopover at New Delhi in Apnil,
2008, India scofled at American sugeestions that it shoukd impress upon the
hard-line Iranian President the need to meet the requirements of the UN Security
Couneil regarding Tehran™s nuctear program’, and refused 1o be suided hy
the Uniled States in conducting hilateral ties with Iran® During his visil to
Tehran, in February 2007, and then again iu November, 2008, mdia’s Foreign
Minisler Pranab Mukherjee reitcrated that lean had cvery tight lo develop
nuclear energy for peacclul purposes but in a manner that was consistent
with 115 international commitments and obligations.” India’s close ties with

5 PRama Lakshmi, “India's Lone-Ustablished Tics Witk Lran Straining Alliance With US™,
The Rushingion Post, Scptember 20, 2007, p. ALS.

6 llerry L Hyde Uniled Statcs-lndia Peacetud Atomic Enessy (oopermtivn Act {2006,

HR 5682, 109" Congress, ™ Session, US Government Printing O, Washingtom 1307,

i,

Inan i» a sipnatery to the Mucleor Moo proliferation Teeaty, whercas, bwlia is not.

Madhur Smgh, “India and Iran: Getting Friendly™™, Time, Aprl 24, 2005

“Pramab’s Iran vishl w0 fiwus on eniney conmeration™, The Fimancial Express, February 7,

2007; see also, “tran has evory night to develop nuclear enorgy: India™, Fofran Times, Nn-

vemhber 2, 2008,
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Istamic Fran heve remained a major irrilant in US-India relations. In fact, New
Breihi was never [riendly to the erstwhile lranian monarchy'™, and it was after
the Islamic revolution of Februzary, 1979, thal India startcd cultivating close
relations with Iran. American policy makers have uot missed the point that
whereas India was cold to the pro-1J5 Reza Shah Pahlavi, fran's Iast monarch
overthrown by Ayatollah Khomeinn®s revolunon, it is overtly fiendly towards
the anti-1]5 Isiamic Republic that the revelution created.

Incidenially, both Indiz and Iran are opposed to the Taliban!' and had instead
chosen to support the US-backed Afghan government of President Hamid
Karzal, This happened despite Fran and Pakistan’s common oppuosition to
Soviet intervention in and subsequent occupation of Afghanistan. Interestingly,
negotiations on the §7 billion Tran-India gas pipeline through Pakistan are yel
to be Onalized, A New Delhi's relations with the influential Shiite Fslamic
Republic continue io thrive.

Iran had heen a traditional backer of {ndia in international forums and had
repeatedly foiled Pakistani attempts 1o miroduce anti-fndia resolutions at the
Organization of the [slamic Conference {OIC'}, though if was the first country
1o extend recogralion 1o Pakisian when iU cmerged as an mdependent stale
i Auwpusl [947. That Pakislan was a friend and ally of the US and Iran was
an adversary, and that Fran was close o India are factors thal have indecd
adversely affected relations between the two Islamic republics.” Worse,
Iran had never supported Pakistan’s position on Kashmir, insisting that the
Kashmir issuc was beticr resolved through dialogue between India, Pakistan,
and represcentatives of the Kashmiri peopie.” This may be regarded as a real
diplomatic achievement for India in 115 relabions with lean. In {aci, India’s closc
ties with Iran may be construed as a reason, apart from sectanian diftferences,
bichind Tebran®s lack of sympathy for Pakistani causcs.

18 Shah Reza Pablayvi had cven priwided free refuciling facititics to Pakistant airplancs during
the 1965 Indo-Jak war.

Il They nover recognized the Taliban governmment in Afshanistan.

12 Khah Alaw, "lvan-Pakistan Relations: Political and Siralenic Dimengions™, Sieaeric Anal-
ysis, Wol. 28, No. 4, (et -Dec. 2004, p, 525,

13 I Muralidhar Redds, “lran favours dialogee on Kashmor™, The [finde, Apnil 27, 2001;
Syed Amin Jalr, "Irm clarifies stand on Kasbeir™, available ol = hitpwoaw rodit com/
ews 2003/ fan' 28 e hime- (Visiled on 30-T-20033.
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A Yiolator of Fluman Rights

Since 1947, the Pakistani political leadership, media, and publle opinion had
disputed Kashmir’s aceession 1o Indiz, insisting that the Mushm majority siaie
shoukd have been part of Pakistan instead. The K ashmir insurgency, withslogans
of azudi (political independence) and Kashmir hunege Pokistan (Kashmir
will become Pakistan), ranting in lhe backeround, traditionally had the full
backing of the Pakisiani cstablishmeni, which had aided the insurgenis with
men, money, arms, and coinbat training for long. But, for India, seccssionist
movements were nol @ new phenomenon. There were people who had taken
to anns to secede from the Indian Union, most notably in the North-Fast and
Punjab. Though the movements were vitimately crushed, Western powers,
cspecially, the US and Britain - branded India as a violalor of human rights.

In March 1966, Aizawl achicved the dubjous distinetion of being the first (and
till date the only) Indizn state capital, though Mizoram was not a state then,
o be bombed by the Indian Air Force (1AF). The Government of India was
irying to guell a vinlenl secessionist uprising led by the Mizo National Front
{MNU). The Mizo insurgency cnded with the signing of the Mizo Accord
hetween the MNF and the Indian government in Jine 1986, and Mizoram
ultimately achicved statehood in Fehruary 1987, nearly 21 vears afier the 1AF
bombrings,

The Punjab Accord of July 1985 failed to curb terrorism in lhe trouble-lorn
slale. The Shiromani Akali Dal led by Samt Harcharan Singh Longowal
withdrew its dharamnudh (holy war) agitation as the Indian FOvErnment
agrecd to accept all the major demands of the Akalis. But, less than a monlh
later, Longowal himself fell to militants” bullets while addressing a gathering
of supporters outside a grrudwara.'* Sikh mikitancy, inspired by the scparatist
ieology of the London-based Jagjit Singh Chauhan and the lale Sant Jarnai}
Singh Bhindranwalc, both of whom openly advocated Khalistan, a BOVETEILT
nation-state for Sikhs, petered out after 1992 during the Chicf Ministership
of the strong-willed Beant Singh. Tncidentally, Mr. Singh himself was kllled
in & car-bomb explosion in August 1995; by that time, he had alicady rid his
beleaguered state of the terrorist menace.

4 The Sikh place of worship, meaning ‘oate of the Lod®.
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Sikh militant organizations, Like, the Dal Khalsa, the All India Sikh Students®
Federation (AISSFY, the Khalistan Liberation Force (KLF), the Khalistan
Commando Force (KCF), the Bhindranwale Tiger Force (3TF), and the
dreaded Babbar Khalsa Intermational {BED terrorized north India for more
thau 3 decade. But, for the first time after [ndependence, a new phenocmenon
arose in [orcipn policy discourse  cross-border lerrorism. Dumping a long
history of Muslim-Sikh animosity'®, the 1siamic Republic of Pakistan, led by
a deeply devout Ary Chief, who doubled as President, started camps for
training Sikh terrorists who had taken up arms against the Indiau State for the
ostensible purpose of creating a Sikh homeland.

As late as May 2004, the then Chatrman of the Subcommittee on Welliess
and Human Rights of the 1JS 1ouse Committee on (iovernment Reform, Rep.
Dan Burton (R-TN), was holding congressional hearings on human rights
violations in India and recording the testimeny of r. Gurmit Singh Aulakh,
President of the Washingion DC based Couneil of Khalistan '® Representative
Ldolphus Towns (D-NY), Chairman of the [louse Commitice on Oversight and
Government Reform in the 111% Congress, and vitra~conservative US Scnator
Jesse A llelms, Jr. (R-N.C.), 1ate Chairman of the 1IS Seuate Committee on
Foreign Relations {between 1995 and 200!), have also been championing
the Khalistani cause. This bipartisan sympathy displayed by infivential US
Representatives and Senators toward Sikh separatists has not only gone a loug
way to encourage such elements to preach their viclent separatist ideology
brazenty, bul alse, cau be held responsible for the feeble U5 response 1o the
problem of terrorism that India had faced for long. Proponents of Khalistan
in the US and Canada, countries with sizable immigrant and native-bomn Sikh
populations, have always found sympathetic ears within the political systerm.
Recently, though, the Canadian government has sought 1o assure its Indian
counterpari that Sikh militants ‘promoting terrorist ideology” would not be
altowed to operate within its borders."”

15 That started from the reign of Zahimddin Mohammad Babur, the ficst Mughal conpero, to
the davs of the Fartion of India in 1947,

16 =D Aulakh, ithers Fxpose Tndian Fhoman Righes Vielations at 'ongressienal Hearing™,
Couneil of Xhalistan Press Release, available at <hitpeffwaw khalistan com/PreszReleas-
ex/PROS1204_DirAudakhTestifics bim = { Visited on 13-5-2004).

17 “Curada assures India it will not tolerate Khalistanis®, Hindustan Fimes, March 12, 2008,
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Interestingly, Conservativesin Britaiu haveheldiermorists, gueril laorzanimtions,
and religious exfremists responsible for human fghts viclations ™ [lowever,
Raroncss Sayccda Warsi, born of Pakistani immigrant parents and currently,
Chairman of the British Conservative Party, had famously stated that British
anti-terror laws should not prevent Britons from supporting the “fricedom
fighters” in Kashmir.’® Former British Forcign Secretary David Miliband
even said on Indian soil that resolution of the Kashmir disputc was neccssary
to prevent future Mumbai-type terror attacks. In the face of such bipartisan
supportt 1o secesstomst causes, it is futile for india to cxpect cooperation from
COUNITICS waging 4 war againsl Zlobal terrorism for its lonely war against iis
homegrown terrorist menace,

Any atiempt to provide maoral suppart to separatists in India, alt of whom had
taken to terrorist vielence to realize their aims, undermings India’s efforts to
deal with the twin problems of terrorism and secessionist ideclogies. Both the
demands for Khalistan and azadi ( [reedom ) for Kashmir trom [ndian occupation
repudiate the idea of India. Powerful voices it avowedly multiculiural nations,
like, the US, Britzin, and Canada have been more than willing 1o listen to
and ¢ven accornmodate such demands within their political agenda. Calling
the Indian state 2 human rights violator, wilth reference 1w actions by Indian
security forees against lemrorists, and then, expecting New Delhi 1o join the
global war onterror under the asgis of those very nalions, is asking for a bigger
share of the diplomatic pie than is dve.

A Belligerent Neighbour

India’s neighbours have uot always been comtortable with its military might and
political influence, despite, New Delhi’s repeated affirmations of commitment
to non-iterlerence in their internal affairs, peaceful coexistence, and global
and regional peace. (‘ountries, like, Pakisian, Bengtadesh, Sri Lanka and
Nepal, have had issues with India a1l various times and for various reasons,

1% "{"onservative Party Human Rights® Commissions 2007 Annual Beport™, Conscrvative
Human Rights Group, available al <hopefwwswconservativehumanrights eomdeventsfan-
maalreport2(07 hehiml?Cameran=tase~ {(Vigiled on 11-12-2007).

19 Nile Gardiner and Sally MeNamara, “Wrong Way Warsi”, NRO Weekend, July 5, 2007,
~hilg-Harbcle.nalionalreview.com? Tg=Mm ViM DY INJASNmM 3 2D M TAND VioDky
NDEkY2QZDA=~ (Vigited an 6-7-2007).
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with deep-rooted suspicions regarding New Delhi’s intentions. India has not
been particularly svecessful in winning the confidence of such neighhours, and
anti-Indianism is rampant in all of them. In faet, in these conntrics political
partics have emerged with rabid anti-India platforms and virulently anti-Indian
pulitical leaders have risen to promincnee to the extent that they have been
abie to influence the foreign policies ot the big powers to the detrimemt of India
from ume to Hmne.

Nepal

Though India had tried to cullivate good-neighbourly relations with the
erstwhile llindu Kingdom of Nepal, uot all Mepalesc monarchs were
favourahly disposed toward Hindu-majority, yet seeular, ladia. The late King
Tribhuvan Bir Bikeam Shah had taken refuge in [ndia between Movember
[950 and February 1951, having fled Rana™ despotism in Nepal, and when
the Ranas installed the three-year old (ysaendra {Tribhuvan’s grandson) as
King, India strongly opposed the Rana move and reiterated its supporl for
Tribhuvan.*! Indian Prime Minister Jawaharlal Nehru even said that New Pelhi
would nol tolerate outside interference {read Western powers) in the internal
affairs of Nepal. Imerestingly, the Nepali Congress (NO'3, tonmed in Caleutta
m 1947, buiit up an armed revolulion against the Rana oligarchy and supported
Tribhuvan’s return to Kathmandu and the mauguration of a titular monarchy
vnder him. llowever, Tribhuvan never liked the idea that he was dependant
on the goodwill of India. After his return to Nepal, he reucged on his promise
10 hold cieetions 1o a new Nepalese Constiluent Assembly, a promise which
had [ndian backing, and assumed dictatorial powers fearing that a popularly
elecied Constitvent Asscmbly would reduce him 10 being a figurehead. But,
Tribhuvan continued 10 be on the pood books of India, as he was the first
modern Nepalese monarch 1o include the NC in his ministry and begin the
process of democratization in the Himalayan kingdom.

The first democratic elections were held in Nepal in 1939, and the NC won a
landslide. Trouble started when King Mahendra  Tribhuvan’s eldest sun and
successor - sacked the BP Koirala-Icd NC ministry and assumed authoritarian
20 The hereditary Ksfatriya clam thal supplicd the nation®s Prime Ministers,

21 Ramjec F. Parajnlee, The emoceatic Transition in Nepal, Rowman & Littleficld Publish-
oz Inc,, Lanham b.IX, 2000, p. 39,
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put up by the NC* 10 restore parliamentary democracy in Nepal. In the face of
heavy territorial losses, [ndia, in scarch of strong allies in the region, lound it
prudent to dump the NC and get closer to Mahendra’s government. The shrewd
Nepalese monarch bhad the last taugh; he extended the state of emergency
indcOnitely and tightened his grip on his country. Interestingly, when Koirala
was released in 1968, he fled 10 India.

There are authors who see in ludia an expansionist neighbour out to annex
Nepal, just as it had annexed Sikkim. India is even charged with eonspiracies
te destroy the Nepalese monarchy, and to have used both the Koirala family
and the Maaists to first weaken and then do away with the nearly 250 year old
monarchy altogether.® This may seem too far-fetched, but, there is substance to
the argument that when fudia closed its borders with Nepal in 1989, following
a breakdown in trade negotiations, it adversely aficeted Nepal's foreign trade
and brought acute hardship to its people. Peasants and professional classes
united in thcir opposition to the government of King Birendra Bir Bikram
shah Dey, eldest son of and socecssor to Mahendra, and in 199 the NC' and
other parties came together 1o launch the Movement for the Restoration of
Democracy.® [n November that year, Birendra bowed to public pressure,
abolished the corrupt, inept, and hated panchuryar system, and restored mulii-
party democracy under & new Constitution {or his beleaguered nation.

Birendra’shrother, Gyancndra Bir Rikram Shah, who became King under tragic
circuemstances in June 2001, aiso had 10 bow to public pressure in 2006, when
the restored Partiament (which he had dissolved in 2002) stripped him of all
execllive powers and vested them in the Prime Minister. Among the countrics
that had condemned Gyanendra’s se—called high-handedness in dealing
with the pro-democracy movement was Indin. New Delhi asked (Gyanendra
tor transfer execulive powers to the Seven Party Alliance (SPA) that had led
the pro-demaocracy movement withoul trying to install a handpicked Prime
Minister.™ Gryanendra realised that the Indian demand was 2 gross interference

27 Ashutosh Shrivastay, “Nepal Royal Massocre and The Mystery Unfolding™, News Blze,
Jume 19, 2008,

2 "Kmg Birendra  of Nepal”, available a1 <httpofwwwiclegraph.couk/mows!
obituarics!] 30962 2/King-Ripcndra-of-Wepal htn] = { Visited on 24-8-2001).

25 Indrani Bageht & Bhaskar Rey, “Mepal at war, but King Gyancendra refuses to bimk™, The
Tomex of fndic, Delhi, Apeil 20, 2006,
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in the internal affairs of Nepai, and he remained non-committal. The Indian
hacking of the SPA’s movement for restoration of democracy and the total
reversal of ils carlier support to ‘constitutional monarchy” in the embattied
Fhmalayan kingdom went a long way to first turn Gyancendra into a figurehead
withmit reai exceutive powers and uliimately bring about his downfall. In Gact,
experts had identified the monarchy as part of the problem afflicting Nepal
since the time (yanendra imposed direct rule, and had wanted India to break
from its tradinonal stance of supporting the monarchy as the symhol of order
and stability in Nepal.™

The Indian governmenl, dependent for its own survival on supporl from the
Left Front, did just that; il cocouraged dialogue and rapprochement hetween
the mainstream partics and the Maoists and, in the process, silently and
conveniently changed its stand on “constitutienal monarchy® ! This made the
Bharatiyz Janata Party’s (BJP} suppori t¢ *constilutional monarchy” iook Hke a
parichial Hindu demand, meant to preserve and proteet the world's kst 1lindu
menarchy. In sacrificing Gyanendra, and the Nepalese monarchy, the Tndian
governmenl was driven solely by domestc political compulsions. To insiall
a poverument in Nepal, dominated and controfled by Mavists and led hy a
man {Maoist Prime Minister Pushpa Kamal Dahai “Prachanda™), whe was
hent on portraying India 2 an cxpansionist neighbour, was an open invitation
lor increased Chincse political influence in the tiny landlocked state, and Lhe
Indian action can be tenmed a3 nothing but shorisighted. Tndia had to pay a
heavy price for getting the democratic partics (o seck a negotisted political
solution 1o the Maoist insurgency in Mepal.

5ri Lanka

if the Nepalese monarchs sbherred Indian interference in their country’s
internal affairs, former Prime Minister and President of Sri Lanka, Ranasinghe
Premadasa, was no ditfferent. Az Prime Minister, he did not like the peace
accord which was meant to put an end to years of cthoic conflict between the
Tamils and Sinhalas and bring peace (o the country’s northern and castern

30 51 Mum, “A Himalayan Shift™, availakle al -‘hﬂp:.ﬂ’wv.wcruﬂmkindia.cumfﬁ;ll.asp?fnd
nane- 2004001 K fname=nepal& sid=1&pn=1- {Visited on 15-9-2004).

31 Pranab Dhat Samanta, “King strikes P chimd, Jaswant leaves Aprit 247, fadian Express,
Diothi, Apdt 20, 2004,
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provinces, signed between Srilankan President, JR Jayawardene, and Indian
Prime Minister Rajiv Giandhi in 1987. But, the accord also brought to Sri
Lanka the indian Peace-Keeping Foree (IPKF), an Fndian military contingent
sent 1o oversee the disarming of the Tamil milltants {especially the LTTE}.
Though the IPKF was Tocked in 2 violent struggle with the LTTE, as the latter
refused to disarm, Premadasa (then President) did everything in his capacity
lo ensure that the IPKF lefi ihe island nation. He is supposed to have even
armed the LTTE with sophisticated wcapons to fight and undermine the
IPKF.* On May 1, 1993, three years afier the TPKF had feft Lankan shores,
President Premadasa was assassinated by a ILTTE suicide homber, Whatever
be the case, Premadasa did not allow himself (o be pressurized by India; in a
way his predecessor Junius R Jayewardens was, Prime Minister Tndira {3andhi
had once thicatcned Jayewardene that the Indian government couid make an
armed intervention in supporl ot the Tamll liberation movement fread LT11:) if
diplematic efforts failed to resolve the protracted cthnic conflict. ' A oain, it was
Lthe same Jayawardene, faced with the prospect of active Indian intervention,
who bowed io indian pressure and signed the accord with Rajiv Gandhi that
apart from makimng him agree to devolution of powers in the northern and
eastem provinces brought the IPKF to Sri Lanka. Earlier, when [ndian fishing
boats catrying food and medicine for the embattled Tamil population were
stapped by the Sri Lankan Navy, the Government of India, in defiance of jis
5l Lankan ¢ounterpart, senl transport planes and jet fighters into the island's
northern Jafing peninsala to 2irdrop “humanitarian assistance” for them. ™ Not
only did the Indian action embolden the i TTE and create fears in the minds of
Lankan cfficials that it was a preinde to *liherating® Tamit Eelam on the lines
of Bangladesh, il was (he first time since 1971 that New [elhi had intervened
so divectly in the internal affairs of a neighboring country. But, the 1987 Indian
mlcrvention in Sri Lanka remains an unmitizated disaster, not only did thal
intervention not have any clear long-lerm goals, india ended up with no friends
in. the island nation, alienating both the majorily Sinhaias and the minority

32 Nirupama Subramanian, “Premudasa amed TTTE: Pancl®, fadion fapress, Bombay, Apnt
t8, 1908,

33 DT Hagerty, “India® Regional Sceurity Doetring”, Asian Survey, Vol. 31, Mo, 4, April
1991, pp. 351-63.

34 Steven R, Weisman, “India Awlifts Aid to Tamil Rebels™, The New Fork Times, Junc §,
19R7.
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of Khondkar Mushtaque Ahmed, who took power immediaiely afier Mujib’s
assassination, had inaugurated an anti-Tndian, but pro-lslamic and pro-Western
foreign policy.™ Zia, when he succecded to the presidency, continued with the
same pohiey. His attempts at [slamisation of the political sysiem, his emphasis
on the rele of [slam in Bangladeshi national hife, his idea of Jslam-inspired
‘Bangladesh: natienalism” (as oppesed to Mujib’s secular Bengali nationalism),
his constitutional amendment to make Bangladesh ‘endeavor to consolidate,
preserve, and strengthen fraternal reiations among Mushim countries based
on {slamic solidanity’, his rehabilitation of pro-Pakistani Tslamie parties and
gven those responsible for Mujib’s assassination, and his pelicy of moving
away from the Indo-Seviet axis and getting close to the Western powers and
the People’s Kepublic of China were all meant te spile India. In the eyes
of a Pakistani commentator, both Pakislan and Rangladesh have cmerred
as slrong [slamic states, ‘posing a threat to [ndia’ fom both sides. le adds
that anti-indian sentiments have been inflamed in both the Muslim countries
over time and they have drawn eloser to each ather due to 2 common enmity
with India * If that is the case, then Ziaur Rahman of Bangladesh is solcly
responsible for stokiug the fire of anti-Indianism in his country; he had never
been comfortable with Bangladesh’s status of a client state of India and did
everything in his capacity to undermine the patron-cllent relationship that New
Delhi had started with Dhaka {then Dacca) aud which Mujib subscribed io.
Zm’s Bangladesh Naliomalist Party (BNP) is in alliance with the Jamaat-e-
Islami for a long time, and had inspired the emergence of Tslamist groups in his
country. Organizations {tke the [arkat-ul-Jihad-e~Islami, allegedly involved in
terrorist violence in India, arc a present-day reminder of Zia's fundamentalist
and anti-Indian legFaey.

Pakistan

‘The principai objective of indian foreign pohicy, wrole Zutfigar Ali Bhutto, has
been 1o iselate Pakistan.® Pakistan's search for parity with India has someiimes

3% Mahfurol 1 Chowdhury, Democrarization in Soath Asia: Levvenys form Americam st
trons, Ashgale Publishimg [ld, Burlington, 2001, p. 33,

39 Bz (Retd.) Asif Haroon Raja, “U8 reifance on tndia counter-productive™, Pakistan £-
server, Febguary 25, 2009,

40 Fulliqur Al Phutlo, The Myrh of Independence, (ford University Press, Karachi & La-
hore, 109679, p. 134,
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been elled as an important reason hehind troubled relations between ihe (wo
countries. Born on 14% August, 1947, as a homeland for Indian Muslims,
Pakistan is till date the only modem state established in the name of Islam.
Though, India adopted a secuiar Constitution, despite the sub-continent’s
partition on communal lines, Pakistan reaffirmed its Istamic identity (ime and
again. The Objectives’ Resoiution of 1048, moved by then Prime Minister
I.iaquat Ali Khan, proclaimed that the Constitution of Pakistan would not
follkow any Duropean model, but, be based cu the “ideology and democratic
taith of {slam’. 5o did the Constilution of 1958 thal declared Pakistan an
‘Lslamie Repuhlic” for the first time. There is ne doubt, then, that Pakistan
seldom cultivaled any democratic cthos and never emerged as a Western-type
liberal democracy. The Muslim League, Pakistan s party of independenec, was
soon discredited and fell apart. The various later incarnations thal went by the
genenc name of Muslim League had neither any link to the original parly nor
any natienwide following. Bhuttos PPP, though with an all-Pakistan presence,
had always been a one-family affair. The influenee of ethnic parties, like, the
Mohajir Qaumi Mahaz (MQM) and the Awami National Party (ANP), had
larzely remained Jocal. Interestingly, out of the five military rukers it ever had,
only General Muhammad Zia-ul-Haq had tricd to reinvent Pakistan's [slainic
wdentity by strictly enforcing the Shariat.*! Again, among the democratic rulers,
only Mian Mohammed Nawaz Sharif, during his first term as Prime Minisicr,
tovk steps to make the Islamic Sharigh the supreme law of the land through
the enfercement of the Shariah Act in 1991 During his second term, Sharif
preposed to create an Islamic society in Pakisian and establish a legal system
based on the Holy Quran and the Sunnat, through his moch-publicized Shariat
Bill.* The 13ill fell through, as the PML did nol have the requisite majority in
the Pakistani Senate. But, Sharif’s 199t measure remains the first attempt by
a democratically elected Prime Minister in Pakistan to give constitutional and
legal status io the Sharizh. Taken together, the Tslamizing initiatives of Zia-
ul-ITaq and Nawaz. Sharif had given unprecedented sakience to the posilion of
[slam in public life and the nationai discoursc in Pakistan

41 Tie passed the controversial ffvdeod Ordinance in 1979 for (he purpose.

42 “Pakistan Premier Proposes an Islamic Socicty based un Koran™, The New York Times, Au-
gust 29, 1908, Scc also, “Pakistan parlisment approvies Ielanmic law™, BT News, availablc
at <hitpfinews. bbe.coulf2hifenulh agia/1 89735 stm~ (Visited on 10-10- 1998},

43 Muhammad asim Zaman, The Dhema in Comtemporary isfam: Custondans of © Wuange,
Princeton Universily Pross, Princeton, 2002, o, 91,
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As far as Bhollo was concerned, thongh his 1973 Constitntion recognized
Islam as the national religion, no one took his Islamic pretensions seriously.
Sharif's Pakisian Muslim League-Nawaz (PML-N} and other Islamuc parties
had repeatedly campaigned, with varying deprees of success, against Bhutto
and his daughicr's allezed tack of Istamic commiimeni. Tn faci, Bhutto has
even admitted to having troed to impress upon (Gen Fia that the “Muslim
couniry ot Pakistan’ should not be forced to undergo a big change such as the
introduction of ‘Islamic’ law.* No doubt, Bhullo’s commiimeni 1o Istam was
seriously deubted by Zia and his political protégés, Nawaz Sharif being the
magl impoerianl of them.

Nawgz Sbarif is also known for authorizing the muclear tests of May 1994, in
retaliation to India®s own noclear tesis. Shartf justitied the iests on the grounds
of ngtional security, and said they were conducted as a *defensive step’ against
a nuclear-armed and ‘expansionisi® India and accused India of unlcashing a
‘thoughtless’ nuclear arms race in South Asta®® Reaffirming that Pakistan was
nol 3 ‘submissive’ nation, the Prime Minister said that no encmy could attack
it with nuclear arms. With these nuclear tests, Pakistan hecame the first Islamic
staie 1o acquire nuclear capability and the seventh nation in the world to do so,
*fully settling’ the nuckear account with India.

Bul Nawaz Sharif was not the firsi civilian ruler to talk about a nuclear
programme for Pakistan. In fact, it was Bhuuo whe set Pakistan on e road
10 acquiting a nuclear capability. [{e started the militarization of Pakistan’s
miclear programme, under {remeral Tikka Khan, in early 1972, days after the
humiliaing defeal against India. Two years later, Bbhutto wanted to meet ‘the
erave and serious threat” posed by the tesiing of India’s first nuclear device
by making Pakistan's own nuclear weapons. Bhuito reilcrated thai Pakisian
would ncver surrender to nuciear blackmail by India and bis countrymen would
do anytbing, *even eat grass’, to achicve nuclear panty with the neighboring
cormtry.

44 Zulfigay Ali Bhotto, Nates fror Denth Cell, Radha Koshna Prakashan, New Dethi, 1979,
p 4

45 “World: Monitering Nawaz Sharit’s specch™, BEC Mews, availzhle at - htp-a/news b,
enukiZhidworld/noritoring/t 02445 stm = (Visited on 29-5-1008),
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In fact, Bhirtte had made a career out of opposing, baiiing, and bad-mouthing
India. The demapegic Sindbi Jeader tirsl rose to political prommence®, when
he resigned as Gen. Ayub Khan’s Foreign Minister in 1966 over differences
with the President on the agreement thal the latter had reached with Indian
Prime Minister [.at Bahadur Shastri at Tashkeni. Ai the UN General Assembly
in 149635, Bhutto liad passionately argued that not only was Jammu & Kashmir
not an integral part of India, it had never been an integral part of India. In fact,
he said, Jammu & Kashmir was more a part of Pakistan than of ludia and that
lhe people of Jammu & Kashmir were part of the people of Pakistan®? He
had even called Muslim-majority Kashmir ‘ibe bandsome head of the body
of Pakistan® aud accused India of holding il “against all norms of moralily™ .
Campaigning across ihe length and breadth of his country, Bhutto vowed
to light a “thousand years’” war’ with India for upholding and securing the
‘democratic rights” of ihe Kashmin people. Not only was he proud to have
kept the Kashmir issue alive throughomi his political career, but also be had
¢claimed iliat Kashmir’s accession to Tndia was not final, even shortly hefore
his death * Bhutto’s sirong anti-India position on Kashmir was reiterated time
and again by his party, especially, by his duughter Benazir, and ihe present
PPP-led dispensaiion in Pakistan is expected to do jusi that™ The exccuted
Pakistan Prime Minister’s rabid anti-Indianism made him more famcous, at
home and abroad, than bis so-called commitment to democracy and socialist
reforms did. TTe had worked under two military rulers, Ayuh and Yahya, and
both lost in wars witb India. Incidentally, Bhutto blamed bhoth India and the
Pakistanj Army for the dismemberment of Pakistan in 1971, whereas, ihe
wlewmna blamed him. In the view of Pakistan’s hard-line clerics, ihe creation
of Bangladesb was as much a political failure of Bhutto as it was a religions
faiture on the part of East Pakistanis.” Forever at loggerhcads with the artny-

46 1le cven assumed the tille Chraief-o- Swear { Leader of the Nation) in the proeess,

47 Zuligar Al Bhatto, “Speech al (he United Mations Grenerat Azgembly™, You lube.com,
= httpoiwrerayoutube comwalch?v=ESc YF Viikg& feature-related - (Yistied on 10.12.
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controlled and Punjabi-dominated Pakistani establishment, Bhuito’s siringeni
anli-Indianizm was mcant 1o coavinee his countrymen thay it was a civilian
leader (that too a non-Punjahi) and not the Pakistant army who was hetter
placcd 1o mecl any Indian theeal, even going to the extent of giving Pakistan
a nuelear capability for the purpose. Nawaz Sharit™s retaliatory nuclear iests
were only ihe culmination of a process sct in motion by Bhutlo.

Conclusion

India’s attempt 1o foilow an ‘independent’ foreign pehey has not been without
its incumbent risks. It had failed to keep clear of the politics of the cold war
and found iself aligned with the Sowviet bloe. Dhespite its elaim to be the
world’s largest democracy, domestic compulsions and the ideology of the
mling chite in New Delha foreed 1 1o make [riends with countries that wers far
from democratic. It had backed liberation struggles that the West had brarded
as terronisi movements. In return, 1 found clements in the West sympathising
with secessionisl movements within its borders. It was compelled to intervene
m the internal affairs of neighbours, giving rise to a wave of anti-Indtan
sentiments in those countries. Its own nuclear programme fuelled ambiiions
for an Islamic bomb in Pakisian, effectively giving rise to a nuclear arms race
in Bowlh Agia,

The US used the Sino-Soviet split to its advantage and Tndia fell a victim to it.
An anli-Soviet Chinese leadership cultivated close diplomatic relations with
Pakistan, throwing the Nehru-era Indo-Chinese bonhotnie 1o ithe winds. The
alhance beiween Commumist Ching and {slamic Pakistan was an ideological
coup of surts, and New Delhi can only pat its own back for putling il off. The
consequence bas been sad for India, despite the presence of Muslim extremists
in China's northwest Xinjiang region, Beijing i3 yct {0 unequivocally
condemn johadi activitics in Kashmir, The Chinese government has identified
separatismn, religious fundamentalism, and terrorism as the ‘three evil forees’™?
- the Kashmir insurgency is a combinaiion ol all o them. In the face of this,
if the Peoples”™ Republic has ool come out in open opposition to the Kasbmir
insurgency, it is because the movementi has Pakistan’s backing. India has

52 "Muslim ‘extremnists” aftempr uprising in westemn (hinas Govermneni™, Sire foify, Ba-
jing, Aprid 2, 2008,
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onty itself to biame in this case. India acquiesced to the Soviet mmvasion in
Afghanistan beeause of political exigency, caughi as il was in Moscow's grip,
and the suhscquent wrath of the Taliban was a result of that. Aller the Sowviels
withdrew Grom the war-ravaged cooniry, India had no option but to cultivate
ties with the pargodideon government. I it did not, then it would have been lett
with Jillke influctce in post-Sovict Afzhanistan, The search for a role for itself
in post-Taliban Afzhanistan again made New Delhi 1o theow s ol beband the
US backed Hamid Karzai dispensation. Though Washington welcomed India’s
support and cooperation, Pakistan was, and 2l is, unwilling to concede any
Indian role in Afghanistan. According fo Islamabad’s foreign policy makers,
India’s seareli for a foothold m Afrhanistan was part of a dasign to weaken
Pakistan, just as India’s steadfast support to the Sovict occupation was meani
to undercul Pakistan’s influcnee on iis western neighbor, Consequently, the
kitling of Indian workers and diplomatic personnel in and around Kabul was
et with Jitike or ne sympatby from Pakigian,

India™s support to the secular communist puppet Tegimes in Afghamsian
scantly served its national inierest, though i1l was a guid pro quo for Moscow’s
support to the Indian position on Kashmir. lnlerestingly, (though India has
always associated wilh secular governmenis {wheiber that of Najibuilah or
of Saddam Hussein) and secular Biberation struggeles (wheher in Palesting,
Tiast Takisian, or S Lanka), religion bad always been used against it as a
diplomatic tool. Despite helping to creme a sccular Bangladesh, President
Fiaur Rahman’s Istarmization was meant to frec bis country from the perceived
Indian stranglehold it was under. Sp Lanka’™s Ranasinghe Premadasa had
the full hacking of his nation™s powertul Baddhist clergy in first seeking and
then scouring ihe IPKEF's expulsion from the 1sland. Pakistan had refused 1o
accept the accession of Jammu & Kashmir to India oo the pround that it had
an overwhelming Mustim majority and bence, under the terms of the India
Independence Act ol 1947, should rghtlully have hecn part of Pakistan just
as Tindu-majority Junagadh and Hyderabad (despite being ruled by Muslim
kings) wers ceded 1o India. Concomilanily, Pakistan has, in the name of Islam,
extended moral, material, and political support to Kashmiri insargents in their
strugrede Tor aoedi (independence) Grom whal 1, and ol course, the insurzents,
see as Indian cccupation.

Interestingly, though Indha had uo clear stand on the Tslamie cevolation in 1ran,
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il was prudent to seize the opportumity and cultivale ¢lose tics with the Shiite
Islamic Republic that the revolution established. The aveodfats in Tebran showed
a surprising willingness o accept New Delhi’s ofter of friendsliip and tum down a
similar offer by Pakistan, kecping in mind that India was never supportive of the
erstwhile Shah of Ian whercas Pakistan was. India so earncstly and painstakingly
huilt its refation with Istamic Iran that it did not sour even during the latier’s
protracted war with Saddam’s Irag which India was also overtly friendly to. That
was a diplomaiic coup indeed.

The presont government in Iraq is Shia dominated and perecived to be
close to Tehran. That doesn’t mean that Iraq would automatically warm up
to New Delhi. Alter President Barack Ubama nltimately polls his troops
out of Iraq, New 1cibi has to walk the exira mile Io establisl ties wilk
Bagbdad. It is unrcalistic to expeel thal any lraqi Prime Mimisier wonid
forgel India’s cleseness 1o Suddam so easily. India may have to use its
sood offices willi kran to build ties wilb Saddams erstwhile opponents who
presenily hold the reigns of power in Baghdad.

Mot that India has never been acensed of harbouring religious bias. Pakistan
has consistently held that despite its secular pretensions. India was a Hindu
nation at heart and perseeuted its minoritics { especially, Muslims}. Several US
lawmakers, who had traditionally reccived liberal campaign denuiions from
nnrmgrant Sikh groups seftled in that country, bad time and again accused India
of religious discrimimation against Sikhs and taken up the canse of a sovercign
Khalistan. Both the Clinion and Bush administraitons had complained abowt
the persecution of Christiau denominaiions i India during the rule of the
‘Uindu nationalist® RJIP. Buddhist polilicians in S0 Lanka belonging o both
major parties had publicly voiced their suspicion about ‘Hindn’ India’s covert
support to the largely Ifindu ETTE. Intercsiingly, both the Indian Nationa!
Congress and the B)2, while emphasizing the “need” to uphold the Nepalese
monarchy (when il existed), had generally avoided to stress the “need’ to
presceve Nepal as a 1lindu state, Even though for the C'ongress it was not a
‘need’, Lhe BJP played cvasive out of fear of being aceused of upholding a
Eindo theoeraey (which, in any case, Nepal was not).

It makes little sense to discuss ‘emerging’ India without a reference to its
past. Iis biggest loreigu policy success in the last two decades has been its
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willingness and ability to liberate itself from Soviet ideclogical and political
bondage. Bold foreign policy steps, bke, the establishment of diplomatis tics
with lstael, accompanied by matching domestic policy initiatives, like, the
cepnomic reforms, had endearced it to the West. Both Democrat Bill Clinton
and Republican George W Bush firmly grnipped the extended Indian hand.
Rewards like the US-India nuckear deal was then a matter of time, despite
domestic apprchensions in both the US and India.

But that’s an old story, recounted time and again to help understand India’s
cirrent statns in the international environment. What is more important is
the futere. The US now has a president whe, though he doesn™ deemn New
Delhi to be a top foreign policy priority of Washington™, would like India to
believe that the U5 is 15 best friend. 1le 15 less concerned with Irag {which
India should also he less concemed with) than with Afghanistan {which India
should also be more concerned with). India should seixe this opporiunily,
instead of wasling Ume pleading with the American president not to take B
jobs away from India. Obama has proposed to increase S aid to Pakistan,
bui kis partymen in Congmess has tied # to 1slamabad’s suecess in combating
terrorismn. India should realize that President Ronald Reagan extended huge
military and cconomic aid to Pakistan to counter a pro-Soviet India; Ohama
has noy such hidden intentions.

india has already retused to be guided by UJS dictates in conducting relations
with Tran, and New Delhi’s relations with Tehran should be independent of 1ts
telations with Washington, just as India bad been Iriendiy to Saddam 11usscin
without ever oiffending the rulmg e¢vafollahs in Tehran. More inportantly,
Presudent Obama wants to reach out to Iran, and his administration does not
consider the Shiite Islamic Repuoblic a ‘rogue state’. Iran has no proven links
I the al Qacda, and is stringently opposed to the Taliban. India can seize this
opportunity too, and play the role of facilitator in the re-cstablishment of US-
Iran ties. As long as [ndia is not found guilty of transferring nuclear technology
to ‘Tehran, Washington under Obama cannot {and possibly, will nol) dictate
terins to [ndia. Even i the Shiite mazdfeths davelop a nuclear capability at a
future date, India cannot be held responsible (or it. Reahstically speaking, lran
15 a powerful and infleential Muslim state, and now that Saddain Hussein is

ri Tawdii ghould net oegret this, @5 eoly global troubde-spots boesme forcign pelicy pricritics
Tor the LT3,
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gong, India would need Iranian help at every step to coonter Pakistar mfluence
among Muslim nations.

Tir say that India is again at the crossroads would be a cliché. Agreed that there
would be no *thousand years’ war® with India, but that does not mean that
the impossibility of 1t would restrain someone Lo talk aboul it in the futere™
Bhutto’s pewerful personality had polarised Pakistami politics forever into
lhose for the PPP and those against; there is ne third alternative. ke her
father, the late Benazir had no love lost for India. Remember, the PPP was
bom to oppose India, more specifically, the Indian ‘occupation® of Kashmir
No other party In Pakistan ¢laims such & distinction. Mot that the anti-FPP
parties would concede Indian claims on Kashmir, but any Kashmir-specific
deal with a PPP government would not be long lasting. The Pakistaon Army
has #ere tolerance as far as the PPP is concemed. The Kashmiri militants on
hoth sides ol the [AM bave no faith on the PPP either. Whalever India may say
and helieve, Pakistan sponsored terrorism in India is invariably linked o the
Kashmir question. India should know who to reach out in Pakistan in its search
for a lasting solution to the Kashmir tangle. Even if the PPP opposes any pact
that India signs wilh Pakistan in this regard, it does not have the means at its
disposal to rouse the entine Pakistani nalion agzainst 11, 1 India misses the bus
yet again, the bus service between New Debhi and [Labore wonld finally have
tor be wound up.

54 Presidemt Agif Al Zardan, Zulfikar AL Bhutto's son-in-lavw, has of late spoken abouot a
*thewsand years® ideological war® with India on Kashmir
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CASE COMMENT

A Comment on Smr. Selvi and Others v_ State of Karnataha

Technelogical developments have transformed the way crimes are committed.
Traditicnally, detection of 3 crime and further investization depended on the
skill of the mvestigating officer alone. However, loday, technical experiise
15 indispensable if investigation is to procced in a proper manner. Many a
limes, sophisticeted technologies assist the offenders in committing the
offence, as well as in destroying the evidence, bringing the invesiigation to a
standstill. New scienlific techniques of investigation, 1ike, narco analysis, fic
detector test, brain mapping, cte., eome to the rescue o these circumstances.
These seientific techniques gained momentum in India in 2002 through ithe
Godhra eamage case. Subsequently, in Best Bakery case, Parligment sttack
case, Mumbai terrorist attacks, Telgi scam. case, EPF scam case, Malcyaon
blast case, Nidhari ease, Arushi murder euse, Sister Abhava casc, etc., these
techniques were adopted. In many ol these cases scientific techniques proved
to be successful in gathering evidence.,

In St Selvi and others v. State of Karnataka', the Supreme Court decided a
bateh of criminal appeals filed against the judgments of various 1ligh Courts.
The appeals were related to the use of involuntary administration of certain
seientific technigues, namely, narcoanalysis, polygraph cxamination and the
brain elccirical activation protile (BEAP) test, for the purposc of improving
investigation in criminal cases. A Bench consisting of K. G. Balakrishnan (CJ1),
R_V.Kaveendranand 1. M. Panchal, 1)., held that the involuntary administration
of scientific technigues, viz., narcoanalysis, polygraph examination and the
brain clecttical activation profile ( BEAP) test, is violative of Articles 20(3)and
21 of the Constitution of India

The issues befbre the Court were whether the involuntary administration of
the mpugned techniques violales the right against scli-merimination under
Article 20(3) ol the Constitution and whetber it ¢an be treated as a rcasonable

1 {20y 7 80 263,
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restriction on personal liberly under Article 21 of the Constitntion.
The Bench reasoned thus:

“262. I our considersd opinion, the compmisory administration of the
impugned technigues violales the ‘right against self-incrumination’. This is
hecanse the underlying rativnale of the said right is to ensure the reliability
as well as voluntariness of stalcments that are admilted as evidence. This
Court bas recognised that lhe protective scope of Article 20(3) extends o the
mvestigative stage in criminal cases and when read with Section 161(2) of
the Code of Criminal Procedure, 1973 1t protects accused persons, suspects
as well as wimesses who are examined during an investigation. The test
results canmol be admitted in evidence if they have been obtained through
Ihe use of compulsion. drticle 20(3} protecis an indivicdued s choice between
spedking and remaining silend, Brespective of whether the subsequent
testimony proves o be inculpatory or exculpatory, Article 20(3) aims to
provent the forcible comvevance of persona krowledge that is refevant o
the facts in issuc’. The vesults obiained from each of the impugned tests
hear a testimonial ' chavacter und they cannot be calegorized gy maierial

evidence” ” (empbasis supplied).

Article 203} will attract only when the slatement is proved to be ineriminating
against the person making il. The question of incrimination will arise only
when the subject makes some imeriminating statements during the test. There
is 2 duty cast on the state to protect the larger interests of the public and it
outweighs the fundamental rights of the individuals. Further, the fundamental
rights covisaged nnder cur Constitution can always be subjected to reasonable
resirictions In larger public interest. It is the sole prerogative of the state to
prevent crimes and varfous statutory provisions are aimed at achieving this
prime ohjective’. The {inding of the court that the results oblained from each
of the impugned tests bear a testimonial character is totally wrong. This is

2 Swpran 1 p 32

3}  Forinsmance, the Exidence Act, 1872, s5. 27, 73, the ldemification of the Prisoners Act,
1920, 55. 3, 6, the Code: of Criminad Procedure, 1973, 39, 53, 156, 161, 162, ctc., ate prima
Tacie self incriminating. However, these stalutory provisions are not held unconstitativigl
and are jocorporated (o serve the larger public merest,
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without appreeiating the purposc of these tests in the present scenarno. The
disclosures made during the tests may not be limited to incriminating answers,
but several other information ahout the offence may be obtained which can
help the investigators to proceed further. The admissihility of the revelations
madc during these tests is not at issuc; the accused is alrcady having various
statutory and constitutional protections against incriminating statements. ‘Fhe
statements made during the tests arc akin to the statemenis made by an accused
while in the custody of police. There wag no need to observe that [he stalement
having testimonial character is not treated as material evidence. Law is erystal
vlear in this respect.

The Court observed thal:

“260). One of the main funstions of constitutionally prescribed rights is to
saferuard the interests of citizens in their ioteractions with the povernment.
As the puardians of these rights, we will be failing in our duty if we permit
any citizen to be foreibly subjected to the lests i question. (ne conld argue
that some of the partics who will bencfil [rom this decision are hardened
criminals who have no regard for societal valucs. Llowever, if musi be borne
in mind that in constitutional adivdication our concerny are not confined to
the facts uf hand but extend to the impfications of our decision for the whole
popdation as well as the fidure genevations’. "(emphasis supplied).

If the Court teally meant what it said it should bave beld that the impugned
tests are legal in the larger public interest as weli as in the interest of the future
generations. The purpose of the scientific tests are not only the extraction ol
incriminating stetements, as observed by the court, bul also to get a proper
link regarding the commission of the offence, involvement of other persons,
the tarset of operation, etc. It canmot be looked into only in an individual
perspective. As lar as the protection of individual is concerned amble
safeguards are alrcady envisaged under the statutcs and the Constitution. n this
context, the Court went wrong in applying the ratio laid down in its decisions,
such as, Kathi Kal', Nandini Saparhy?, cte. The decisions dealt with the

4 Supron ], p. 342
5 Stefe of Bombey v, Kol Kele, AIR 1961 50° 1508,
6 Nerding Safpariy v, P L Dani, ATR 1977 50 1025,
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Sfeasible in vkt of the rde of efusdem generis and the considerations whici
povern the interpretotion of statutes in relation lo scientific advancements.
Bz have also eluborated how the compulsory administration of eny of
these techniques is an unjustified intrusion into the mental privacy of an
indivichead. It world also amourt to cruef, inhuman or degrading treatment
with regard to the language of evolving international human rights norms.
Furthermore, placing veliance on thevesults gathered from these technigques
comes inle conflict with the right o fair trial . Invocations of a compeiling
public interest cannot justify the dilution of constifitional nights such as
the ‘right against sclf-incrimination’” * (emphazis supplied).

While making its recommendation to introduce section 33 in the Criminal
Procedural Code, the Law Commission in its 37th report emphasised thal
the amendment is for effective mvestigation. Under section 53 the accused is
subjected to medical examination without his consentand the evidence collected
is admissible. As a modern scicntific (oo] the Court should have included Narco
and other tests in section 53 by riving a purposive interpretation to (he scoiion,
These tests should be resorted to only as a kast resortt, in exceptional cases, with
the permission of the Court.

Further, the Cowurt was wrong in holding that rehance placed on the test
results amounts to violation of right to fair trial. Nowhere, it was contended
that reliance should be placed on the test results. Yhe admissibility of the test
results will be soverned by the relovant statutory provisions, and statements,
if any made, will he treated as confessions inder sections 25, 26 and 27 of
the Ewvidence Act. Further, if reliance placed on test results would amount to
violation of fair trial, then how can the Court say that Narco with consent 15
permissible? Right (o fair trial is a fundarnental right under Article 21 and no
persen can waive histher fundamenial right. Thereby, the judgment itself is
self contradictory.

In Nandini Satpathy v. P L. Dani, the Court observed that law 15 a rcsponse
te life and approach to criminal justice sysicm varies from time to time. The
Court should have given a purposive interpretation m the changing socu
economic scenario and in view of rise of terrorism and other organised crimes.

T Swpram. i,p 382
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Few decades before the focus was on the liberty of the person, but, now in the
wake of organised crimes the fecns has shifted to the security and salety of the
nation. The apex court should have been mindful of ihis change and should
have allowed these tests to advance the investigation rather than paralysing the
system. Tostead of curtailng the complete use of these techniques, the Court
should have allowed them only for the purpose of mvestigation with adequate
safeguards.

K K. GEETIA*

*  Assgiztant Professor, Amily Law School, el
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BOOK REVIEW

D J. N. Barowalia, Commentary on the Right to Information Act, 2nd Edn.,
Universal Law Publishing Co. Pvt. Ltd, New Delhi, pp. Ivt [166, price
Rs. 1295.

The Right to Information Act has become a powerful instrument of citizen’s
empowerment to demand transparency and accountability in administration.
Itz implementation has ushered s a new era — an era of transparency,
resultings in a paradigm shift from the veil of secrecy to a system of openness
and accountability. Farlier, because of the Official Scerets Act, 1923, non-
disclosure of information was the norm and openness an exception. Ilowever,
the judicial declaration of ‘Citizen’s Right to Know® as a fandargental right and
the subsequent enactment of the RT1 Act has completely thwarted the purported
attempts of the government to hide behind the archaic and outdated Official
Searets Act to deny information. Afier the RTI Act came inte force in 2005, its
provisions are being invoked by citizens of al] categorics  the rich, the poor
and the people helow poverty line — and is being successfully implemented,
sometnmes with the active support of social activists and NGOs.

Tlowever, the Act had to face many impediments and challenges to survive
during the short span of its existience. There have been attempis to dilute the
provisions of the Act and to exempt certain bodies from the purview of the Act

-the latest being the excmption granted to CBL There have alse been reports
of attacks on the RT1 activists. The greatest challenge, however, came from
the apex court claiming exemption from the Act for the Office of the Supreme
Court. Notwithstanding these chalienges, the Act survived, not only survived
but hag transformed itself into a powerful weapon in the hands of the citizens
to exposc commuption, nepotism and maladministration in public lifs and to
contain cormuption to some extent. However, there is 3 need for creating further
awareness about the provisions of the Act and the Rules madc thereunder so that
more and more ciizens come furward o access information on the finctioning
of the povernment, thereby, making it transparent and accountable. The Act is
a citizen—friendly legisiation and requires the initiative and determination on
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the part of the citizens for its enforcement and implementation.

The bock under review, entitled Commentary on the Right to Information Act
is an effort to provide complete insight into the subject so as to enable the stake
holders to eftectively implement the provisions of the Act. It is anthored by
Dr J. N. Barowalia, who 15 the Former Principal Secretary {Lawcum-Legal
Ecmembrancer to the Government of Himachal Pradesh, an eminent jurist and
an zwardce of Himutkarsha’s National Integration Award as ‘Crosader against
Social Evils’. The Forward to the book is written by Hon hle Mr. Jostice K. G.
Balakrishnan, the former Chief Justice of India, who had vehemently opposed
the inclusion of the Miice of the Chicf Fustice within the ambit of the RT1 Act.
The learned judge observed: “Faith in the democratic form of (Government,
rests on the old dictum: Let the people have the truth and freedom to discuss it
and all will o well”, and he has also stated that the enactment of the BTT Act,
2045, 18 a step in the right direction.

Dr. Barewalia has done an excellent job i analysing and cxplaiming each and
gvery section of the Act with his comments and observations snbstantiated by
convincing arguments supported by judicial decisions wherever applicable.

The book i3 2 treatise in itself dealing systematically and comprehensively on
Right to Information. Starting with the historical development of the concept
of Right to Information, the author explains the salient features of the Act,
section by section, along with the relevant rules of interpretation. There ans
detailed discussions on RTI vis-a-vis right to privacy, the Indian Evidence Act
and the (Official Secrets Act. [z alse discuases RTT in relation to the consumer,
freedom of speech and expression, clechion, the press, amrested persons,
cormuption, cnvironment, pubfic interest htigation and e-govemanee. Rat,
surprisingly, there is no disenssion on the controversy between the Suprems
Court and the RTL

Part - 11 of the bock deals with the rules fratned wnder the Act, viz., the RTT
{Regulation of Fee and Cost) Rules, 2003, the Central hiformation Commission
{Appeal Procedure} Rule, 2605 and the Ceniral Information Commission
{(Management} Regulations, 2007, 1n addition to this, the rules framed by the
various State Governments under the 2005 Act have also been incorporated
under the section on Other Related Laws. These mles are absohrtely essential
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for a proper understanding of the Act and also as an aid to the implementation
of the provisions ol the Act.

Part - 111 of the book deals with other related laws which includes the {fficial
Secrets Act, 1923, and the Freedom of Information Act, 2002, among others.
The 2005 Act has not repezled the Olficial Seercts Aet, but, has overriding elfoct
on the provisions of the latter Act. It specifically provides that the provisions of
the RTi Act shall have effect notwithstanding anything inconsistent therewith
contained in the Official Secrets Act, 1923. Whilc the Official Scercts Act
may he relevant for a proper understanding of the backprommd of Right to
Information, the other Acts inchuded in this Part have litfle relevance. One fails
to undersiand the relevance of the Freedom of Information Act, 2002, which
has been speeifically repealed by the 2005 Act,

Part 1V to XIV of the book contains a large number of Acts, Rules, Notitications
and judicial decisions; some of them are relevant, some not 50 relevant and
some guite irrelevant. More specifically, they deal with allicd Aets and Rules,
[nternational Conventions and Declarations, reports and guidelines, decisions
of the Supreme Court, High Courts and Central Information Commission, State
Laws and Ruies, fees structare of different States, Loksabha and Rajvasabha
Rules, important Notifications and allied Information and specimen forms. As
mentioned sarlier, while the rules and regulations made by the State Govemment
undar 2005 Act, the Motifications and allied information, judicial decisions,
the Reports and (luidelines, inclading the UK and USA Acts are quite relevani,
there is no justification for incorporating texts of Jarge number of State Acts
which were enacted before the Central Act came into force in 2005 (except the
T & ¥ Right to Information Act, 2004 and the Rules made thereumder;  not
to speak of the Kerala and Madhya Pradesh Right to Information 13ills of 2002
and 2003, respectively.

The ook has a comprehensive table of cases consisting of important decisions
of the Supreme C'ourt, 1igh Courts and the Central Information C'ommission
om RTL There 15 also z compilation of the relevant decisions of the Supreme
C'ourt, the High Courts and the Central Information Commission highlighting
important aspects of the judgments. Llowever, the book 1s bulky and voluminous
having a total number of 1166 pages. 'The vohmimousness and bulkiness of the
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